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Ministry of Transport
PO Bax
Wellingtcn

Dear Mr Dunlep

AIR NEW ZEALAND / QANTAS APPLICATION

1

Thank yeu for your letter of 15 June 2005 which YOU cduriered to me cn the
same day.

We are gratefuf for the more detziled explanation and timetable of the
process which the Ministry proposes to fellcw,

We do note with considerable concern, hewever, that the Ministry
sesmingly intends to publish only to the applicants a draft report for their
comment prior to finalising the advice that is to 9o to the Minister. Such a
one-sided approach surely would invite the criticism of procedural
unfaimess - especially when those applicants were granted Ministeriz|
audience with the Minister of Transport and other interested Ministers prior
to making their application.

We are also concerned that there is still no indication of the particular
matters which the Ministry will regard as relevant for the purposes of its
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Chapman Tripp

AIR NZW ZE2LAND / GANTAS APPLICATICN

acvising on the application (other than cCmpetition issues in respect of the
international air travei market). Our client preposes to commit

- considerable senior executive time and engage considerable expert
resource to assist the Ministry in preparing approprizte advice to the
Minister. Obviously, our dient does not want its efferts to be directed at
areas which Ministry does not intend having regard to. Nor wiil other
interested parties.

5 Your suggestion that views provided by interested parties be posted on the
Ministry’s website is an excellent one and would of course facilitate proper
examination of the issues, But, some prior indicztion from the Ministry,
agein posted on its website, as to what it regards as being the relevant
issues fer those submissions to focus on, would doubtless assist interested
Farties in their honest endeavoure to assist the Ministry.

6 It would also be useful if the Ministry were to specify in advance on its
website the final date for submissions, with a Freviso that (say) a further
week will be allowed from that date for cress-submissions on the
submissions that kave been duly recaived and pested. Allewing
cross-submissions is of course the best way to aveid extravacant,
prejudidal or unfair claims being mace (whether &geinst the applicants cr
cther persons making sutmissions).

AS regarcs the legal zdvice which the Ministry has received and has
withheld as being privileged, I repeat that we are net in fact seeking
relezse on thet advice. Rather, we are 2sking that the Ministry make
available its own dezisions with regard to its intended process and criteria.
We do not ask for the lawyers’ reascns, but the cecisions that have been or
will be made.

~g

8 Finally, we note your advics that “competition matters relevant to the
legislation will be considered”. We point cut the TNA does contain matters
- for example, revenue sharing, flight scheduling, service standards and
holiday package pricing — that clearly are cutside the scope cf Part 9 of the
Civil Aviation Act and are therefore currently and prospectively subject to
the Commerce Act. We would thercfore suggest that urgent consideration
must be given by the Ministry as to whether the airlines’ having entered
into the TNA in its present form already gives rise to a breach of the
Commerce Act which subsequent authorisation by the Minister cznnot cure.

- As Professor Taggart has said:

- there is no magic wand of autherisation under section 88 [of the

Civil Aviation Act 1990] for the Minister to waive over the TNA as 3
whole, and render it immune from a Commerce Act scrutiny.

GWD531895.01



Chapman Tripp

AIR NEW ZEALAND / GANTAS AFPLICATICN

ia

S We would respectfully urge that the Ministry consult the Commerce
Commission now zs to whether there may alreacy be a breach of thet Act -
and, inceed, whether the Ministry may be unwittingly involving itself in that
centravention.

Yours fzithfully

Grant David
Partner
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