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Office of the Minister of Transport

Cabinet Business Committee

Regulatory Systems (Transport) Amendment Bill — Additional
policy decisions to support compliance with proposed rail
investigation powers

Proposal

l. This paper seeks Cabinet agreement to introduce offences-andvpenaltiesiinto the
Regulatory Systems (Transport) Amendment Bill (the Bill)/ to support compliance
with the proposed investigation powers following rail‘dceidents enincidents, being
introduced through the Bill.

Relation to government priorities

2. The Bill delivers on commitments made inthe Government Policy Statement on Land
Transport 2024. It also supports other Government priorities including improving the
quality and performance of regulatory systtms,the digital modernisation of services,
and reducing unnecessary governmient spending.

Executive Summary

3. The Bill, being considered byxthe Transport and Infrastructure Select Committee (the
Committee), introdurees néw reactive investigation powers under the Railways Act
2005. This will enablesthe New Zealand Transport Agency Waka Kotahi (NZTA) to
investigateimore effectively and efficiently, following rail accidents or incidents.
Currentlyy NZTA'relies on voluntary cooperation of parties involved in the accident
or incident, op om Other regulatory agencies with a broader remit.

4, Previous\policy work and Cabinet decisions, however, did not include consideration
of offences and penalties for non-compliance with these new investigatory powers.
This.,policy gap was identified too late to develop advice and include any offences and
penalties for these powers before introduction of the Bill.

5. A key objective of the Bill is ensuring regulators have effective tools to carry out their
regulatory functions. The proposal to include offences and penalties to support
compliance with the new rail investigation powers directly supports this objective.

6. Without including corresponding offences and penalties, the new investigatory
powers would be difficult to enforce and not as effective as intended because there
would be no penalty if they chose not to comply. This would mean that inspectors
would still have to rely on voluntary participation.
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Investigatory powers introduced in the Bill are largely modelled off investigatory
powers under the Civil Aviation Act 2023 (CAA), and the Health and Safety at Work
Act 2015 (HSWA). These comparable regimes attach offences and penalties to these
types of investigatory powers. I seek Cabinet’s agreement to introduce offences and
penalties that align with the CAA and HSWA, to attach to the new rail investigation
powers.

Subject to Cabinet’s agreement, attaching these offences and penalties to the rail
investigatory powers in the Bill will be recommended as part of the Departmental
Report to the Committee on the Bill.

Background

9.

10.

11.

12.

13.

14.

The Bill is an omnibus Bill that makes amendments across land transport, maritime
and aviation legislation to support effective regulatory stewardship and an effi¢ient
transport system.

It was introduced on 14 August 2025, after receiving endorsement ftom the Business
Committee, required under Standing Order 267(1)(c)dor omnibusBills of this nature
(CAB-25-MIN-0240 refers). The Bill is currently with the Commiittee for
consideration, with a report back date of 19 February 2026,

The Associate Minister of Transport is responsible for progressing this Bill through
the House. However, | am the Minister.responsible for policy decisions in relation to
land transport matters, including policy’decisiens‘on rail.

The Bill gives effect to policy, decisionsmade from 2022-2025, including introducing
reactive investigation powers under the Railways Act 2005 (clauses 103 and 107-
110). These powers are intended to.enable NZTA to investigate more effectively and
efficiently, following rail accidents\Or incidents. This responds to longstanding
concerns that NZTA lacks cofe investigatory tools, resulting in gaps in its ability to
act as an effectiv€rail“safety regulator.

Currently, NZTA relies upon the voluntary cooperation of parties or on other
regulatoryyagencies with a broader remit (for example, WorkSafe). This leads to an
inadequate infofmation-gathering process to support an investigation or compel
eventual imprevements from a rail licence holder.

The follewing investigatory powers in the Bill have been modelled off the CAA, and
can,0nly be used in the course of investigating an accident or incident:

141 obtain specific information (clause 110, new section 72C)

14.2  enter and inspect a vehicle, building or place while investigating an accident
or incident (clause 110, new section 72D)

14.3  enter homes or marae through the consent of the occupier or under a warrant
(clause 110, new section 72E)

14.4  take samples, objects and things (clause 110, new section 72G)
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14.5 enter and search a vehicle, building or place (by consent or under warrant)
where the Director suspects a contravention (clause 110, new section 72H)
14.6  issue an improvement notice (clause 110, new sections 72K-72N), and

14.7  issue a non-disturbance notice (clause 110, new sections 720-72R).

As introduced, the Bill does not attach offences and penalties for non-compliance with new
investigatory powers following a rail accident or incident

15.

16.

17.

18.

19.

The drafting process for the Bill highlighted that offences and penalties were not
included as part of previous policy work or Cabinet decisions from 2022 on the rail
investigatory powers following accidents or incidents. This policy gap was identifred
too late in the process to develop advice and include any offences and penalties for
these powers before introduction of the Bill.

The rail industry is a high-risk industry and stringent safety Systems are required to
avoid the risk of catastrophic accidents. Due to the high.risk naturetof-the rail
industry, an in-depth understanding of the precursorsto,aeeidents\and incidents, and
how these can be prevented, is required.

The Regulatory Impact Statement (RIS) providediin Appendix 1 provides recent data
and case studies to demonstrate the need for enforceable investigatory powers
following rail accidents or incidents.

An example of this is the HI-Rail Viehicle (HRV) Collision that occurred in February
2025. During the investigation of the HRVAgollision, multiple parties declined
interview requests. NZTA hadmorStatutory/mechanism to compel their participation,
stalling the investigation and, [€aving ¢ritical safety questions unresolved. This
significantly impeded NZTA’s abilityto take timely regulatory action.

The investigatory-powers introduced in the Bill will provide a statutory mechanism to
require compliance followihg rail accidents or incidents. However, without offences
and penalties)attached(to the rail investigation powers in the Bill, NZTA would still
rely on yoluntary cooperation and there would be no financial consequence for non-
compliarice.

Analysis

I seek Cabinet’s"agreement to attach offences to support compliance with new investigatory
powers following a rail accident or incident

20.

21.

The investigatory powers introduced in the Bill are largely modelled off investigatory
powers under the CAA (the CAA is modelled off the HSWA). Comparable regimes,
such as the CAA, attach offences and penalties to these types of investigatory powers.

The Ministry of Transport (the Ministry) has developed penalties in accordance with
the Ministry’s Effective Transport and Financial Penalties Policy Framework (the
Framework) and Categorisation Tool (the Tool). An overview of the Framework and
Tool is provided in the RIS attached in Appendix 1.
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I seek agreement from Cabinet to attach offences and penalties to support compliance

with new investigatory powers following a rail accident or incident and align these
with the CAA and HSWA, outlined in figure 1 below.

22.
23.
23.1
or incident,
23.2
timely way,
23.3
Figure 1

Offence

Failure to assist or comply
with a lawful requirement
of an inspector

This will meet policy objectives to:

and

Assessment of offence severity

Identifying the cause of an accide
incident is crucial to preventing fu

L N

v

enable the effective exercise of the new powers when investigating an accident

ensure safety risks and non-compliance are identified and addressed in a

provide legal certainty for what the consequences are, for breaching a
requirement in the Bill.

Penally amount

idual: $10,000

Any other person:
$50,000

Failure to provide name,
residential address and
date of birth

This information may befelévantto an
investigation and th€ failure to.provide it
could have a safety risk if it hinders the
inspector’s ability to investigate the cause of
an accident or iricident:

Any person: $10,000

Impersonating an
inspector

O_O‘to. @

So ho_is n inspector is

3rSsing i Ve investigatory powers.
fg.i’coul ult in a person obtaining
Tr?fom%’ on that they should not have access

elihood of this is low.
'\

Any person: $10,000

Non-complianceswith an
improvement notice

Non-compliance could result in a serious
risk to safety as the issue identified in the
notice has not been remedied.

Individual: $50,000

Any other person:
$250,000

Non-compli %}th a
non-distt@ notice

Non-compliance could affect the inspector’s
ability to investigate. A person who does not
perform the obligations specified in the non-
disturbance notice could also significantly
hinder the investigation.

Individual: $50,000

Any other person:
$250,000

Remove, destroy, damage,
or deface a notice

IAn inspector has chosen to display a notice
because they want it to be visible (e.g.
displaying a non-disturbance notice so
people know a particular vehicle, building or
place is to remain undisturbed).

Individual: $5,000

Any other person:
$25,000
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Implementation

24, Offences and penalties for non-compliance with new investigatory powers following a
rail accident or incident will be implemented as part of the implementation of the new
investigatory powers generally, as introduced in the Bill. No additional costs are
anticipated.

Cost-of-living Implications
25. The proposals in this paper do not have material cost-of-living implications.
Financial Implications

26. It is difficult to quantify or estimate financial implications, as prosecution is
dependent on conduct occurring that amounts to an offence. There is a possibility that
there may be an increase in NZTA prosecuting rail participants-and/or pétsonnel for
safety failings in the rail system. However, NZTA does not anticipate serious non-
compliance with the new investigatory powers and considers that the-additional costs
of investigating any non-compliance would be low.

Legislative Implications

27. Proposals in this paper require amendments to the Railways Act 2005, which will be
binding on the Crown.

28. Subject to Cabinet’s agreement, attaching these offences and penalties to the rail
investigatory powers in the Bill will\be reéommended as part of the Departmental
Report to the Committee on the Bill. The"Departmental Report is expected to be
presented to the Committee ‘mid-late November 2025.

29. If the Committee agrees to the inclusion of these offences and penalties, the
Committee will igssue.instructiens for the Parliamentary Counsel Office to include
these in the reyision-tracked version of the Bill. The Committee are due to report back
on the Bill by ‘19/Febrtiary 2026.

Impact Analysis

Regulatory Impact Statement

30. Appendix* 1 provides a RIS to support Cabinet’s consideration of the inclusion of
offences and penalties to support compliance with the proposed investigation powers
following rail accidents or incidents, being introduced through the Bill.

3¢ ™ The Ministry’s RIS Panel have concluded that the RIS partially meets RIS
requirements. Consultation has not been undertaken on the proposals, which
constitutes a key gap. The RIS acknowledges this and discusses related consultation
(on the investigatory powers), but this is not sufficient to overcome the gap.

IN CONFIDENCE
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32. A previous RIS was prepared in 2022 to support public consultation on the proposal
to introduce reactive investigation powers under the Railways Act!. The 2022 RIS
reinforced the problem definition and highlighted that NZTA’s lack of investigatory
power, limits its ability to prevent, detect, and respond to safety breaches, with flow-
on impacts for public confidence and system integrity. The RIS also recommended
aligning rail investigatory powers with other transport modes, such as aviation, to
enable a modern, risk-based regulatory approach.

Climate Implications of Policy Assessment

33.  The Climate Implications of Policy Assessment (CIPA) team has been consulted and
confirms that the CIPA requirements do not apply to this policy proposal, as the
threshold for significance is not met.

Population Implications
34. There are no population implications arising from these propésals.
Human Rights

35.  The Bill has been assessed by the Ministry of Justie¢, app€aring consistent with the
rights and freedoms affirmed in the New Zeafarid Bill 6f Rights Act 1990.> We do not
expect that the addition of these offences,and penalties would change this assessment.

Use of external Resources
36.  No external resources were used in policy dévelopment of the proposals.
Consultation

37. The following ageneies were eounstlted on the contents of this paper: Department of
the Prime Minister.and Cabinet, Ministry of Justice (Offences and Penalties Vetting
Team), Ministry~for Regtildation, New Zealand Police, Office of the Privacy
Commissionery-Parliamentary Counsel Office, Treasury, Waka Kotahi New Zealand
TransportyAgency (NZTA).

38. In May 2022£the, Ministry consulted the public on a discussion document on the
proposal t¢ introduce the rail investigatory powers®. The public have had the
opportunity=to submit on this proposal as the Bill is currently drafted through the

' The 2022, RIS is linked in the Departmental Disclosure Statement on the Bill and is publicly available here:
httpshwvw.transport.govt.nz/assets/Uploads/RIS-Providing-better-investigation-powers-under-the-Railways-
Act-2005-REDACTED-v2.pdf

2 The report is available here: https://www justice.govt.nz/assets/Documents/Publications/14082025-Regulatory-
Systems-Transport-Amendment-Bill-.pdf

3 May 2022 discussion document is publicly available here: https://consult.transport.govt.nz/policy/te-

whakahounga-o-te-pire-tiaki-ture-t-nuku-
land/supporting_documents/MOT%204238%20RSTA%20Land%20Proposal p8 v1.pdf
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submissions process (submissions on the Bill were received from 19 August — 2
October 2025).

39.  No public consultation has been undertaken regarding the introduction of offences
and penalties for these new reactive rail investigatory powers. Ministry officials have
outlined the lack of corresponding offences and penalties with these investigatory
powers with the Committee through the initial briefing on the Bill. The Committee is
welcome to seek the views of submitters involved in rail activities on this policy
matter through the Select Committee process, as the Committee sees necessary.

40. The Ministry engaged with the Ministry of Justice Offences and Penalty Vet Team
(OPV) regarding introducing new offences and penalties. OPV is not strongly
opposed to either of the options the Ministry proposed in the RIS. However, in_the
limited time available, OPV is more comfortable with all penalties being more closely
aligned to those determined by the Ministry’s Tool, rather than guided bysthe Tool but
adjusted to align with CAA and HSWA regulatory regimes.

Communications

41. Ministry officials have advised the Committee of the-ack of‘€etresponding offences
and penalties with these investigatory powers thromngh the/initial briefing on the Bill.

Proactive Release

42. This Cabinet paper and its corresponding-minute$vill be proactively released within
30 business days of final policy decisions being taken by Cabinet.

Recommendations
The Minister of Transport recainmends that'the Committee:

1 agree to attach offences and penalties to support compliance with new investigatory
powers following 'd rail aCeident or incident in the Regulatory Systems (Transport)
Amendment-Bill(the Bill).

2 agree to'dalign offences and penalties with the Civil Aviation Act 2023 and Health and
Safety at Work ‘Act 2015.
3 agree to‘the.following duties being created for the new reactive rail investigation

powefts-(the breaches of which will be offences):
31 to assist and comply with lawful requirements of an inspector.

3.2 to provide name, residential address and date of birth to an inspector (see
clause 110 (72C) of the Bill).

33 to comply with improvement notices and non-disturbance notices (see clause
110 (72M and 72Q) of the Bill).

IN CONFIDENCE
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4 agree to the following offences and penalties being set for new reactive rail
investigation powers:

4.1 for failing to assist or comply with a lawful requirement of an inspector,
maximum penalties on conviction of $10,000 for an individual and $50,000
for any other person;

4.2 for failing to provide a name, residential address and date of birth, and for
impersonating an inspector, maximum penalties on conviction of $10,000;

4.3 for non-compliance with improvement and non-disturbance notices, maximum
penalties on conviction of $50,000 for an individual, and $250,000 for any,
other person;

4.4  for removing, destroying, damaging or defacing a notice, maximumspenalties
on conviction of $5,000 for an individual, and $25,000-for any other person.

5 note that subject to Cabinet’s agreement, attaching offences and pemnalties to the rail
investigatory powers in the Bill will be recommended‘as part of the-Departmental
Report to the Transport and Infrastructure Select Comnitteeon'\the Regulatory
Systems (Transport) Amendment Bill.

6 note that the exact wording for these offenees and duties will be drafted by the
Parliamentary Counsel Office.

Authorised for lodgement

Hon Chris Bishop

Minister of Transport
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Appendix One: Regulatory Impact Statement: Reactive Rail Investigation
Powers — Offences and Penalties
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Cabinet Business
Committee

Minute of Decision

This document contains information for the New Zealand Cabinet. It must be treated in confidence and
handled in accordance with any security classification, or other endorsement. The information can only be
released, including under the Official Information Act 1982, by persons with the appropriate authority.

Regulatory Systems (Transport) Amendment Bill: Policy Decisions to
Support Compliance with Proposed Rail Investigation Powers

Portfolio Transport

On 28 October 2025, the Cabinet Business Committee:

1 noted that:

1.1 the Regulatory Systems (Transport) Amendment Bill.(the Bill) introduces new
reactive investigation powers under the Railways*Act2005;

1.2 the Bill was approved for introductiofy,in Adgust 2025 and is currently before the
Transport and Infrastructure select.comniittee [LEG-25-MIN-0136];

2 agreed to attach offences and penalties to support compliance with the Bill’s new
investigatory powers following ‘a fail aceidefit or incident;

3 agreed to align the proposedroffences-and penalties with the Civil Aviation Act 2023 and
Health and Safety at Work-Act 201.5;

4 agreed to the following dutie§ being created for the new reactive rail investigation powers
(the breaches of, which.will be offences):

4.1 to assist and comply with the lawful requirements of an inspector;

4.2  to prowide name, residential address and date of birth to an inspector (clause 110
(new section 72C) of the Bill);

4.3 to comply with improvement notices and non-disturbance notices (clause 110
(new sections 72M and 72Q) of the Bill);

5 agreed to the following offences and penalties being set for the new reactive rail
investigation powers:

5.1 for failing to assist or comply with a lawful requirement of an inspector: maximum
penalties on conviction of $10,000 for an individual and $50,000 for any other
person;

5.2 for failing to provide a name, residential address and date of birth, and for
impersonating an inspector: maximum penalties on conviction of $10,000;
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53 for non-compliance with improvement and non-disturbance notices: maximum
penalties on conviction of $50,000 for an individual, and $250,000 for any other
person;

54  for removing, destroying, damaging or defacing a notice: maximum penalties on
conviction of $5,000 for an individual, and $25,000 for any other person;

6 noted that the above changes will be recommended as part of the Departmental Report to
the Transport and Infrastructure select committee on the Bill;

7 noted that the exact wording for the proposed offences and duties will be drafted by the
Parliamentary Counsel Office.

Rachel Clarke
Committee Secretary

Present: Officials present from:

Hon David Seymour (Chair) Department of the Prime Minister and Cabinet
Hon Nicola Willis

Hon Chris Bishop

Hon Simeon Brown
Hon Brooke van Velden
Hon Erica Stanford
Hon Paul Goldsmith
Hon Louise Upston
Hon Judith Collins KC
Hon Tama Potaka

Hon Simon Watts
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Cabinet

CAB-25-MIN-0388

Minute of Decision

This document contains information for the New Zealand Cabinet. It must be treated in confidence and
handled in accordance with any security classification, or other endorsement. The information can only be
released, including under the Official Information Act 1982, by persons with the appropriate authority.

Report of the Cabinet Business Committee: Period Ended 31 Octobe:&?
S

On 3 November 2025, Cabinet made the following decisions on the work of the Cabinet B
Committee for the period ended 25 October 2025: $~

Regulator }ste nsport) Amendment CONFIRMED

Bill: Policy,Deci %o Support Compliance
ed Rail Investigation Powers

CBC-25-MIN-0057

Rachel Hayward
Secretary of the Cabinet
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MINISTRY OF TRANSPORT
TE MANATU WAKA

Regulatory Impact Statement: Reactive Rail
Investigatory Powers - Offences and
Penalties

Decision sought Analysis produced for the purpose of informing final Cabinet policy
decisions.

Agency responsible | Ministry of Transport

Proposing Ministers | Minister of Transport (policy lead) and Associate Minister.of
Transport (leading the Bill)

Date finalised 13 October 2025

The Regulatory Systems (Transport) Amendment Bill (RSTA Bill) amends the Railways Act
2005 to introduce new reactive rail investigatory powers following an accident or incident.
The Minister of Transport is proposing to incldde.néw offences and penalties in the RSTA Bill
through a Departmental Report which will attaeh to these reactive rail investigatory powers.

Summary: Problem definition‘and.options

What is the policy problem?,

The RSTA Bill introduces néw reactive rail investigatory powers to enable the New Zealand
Transport Agency Waka Kotahi (NZTA) to investigate more effectively and efficiently following
rail accidents or incidents, in erder to identify and address safety risks and non-compliance
with legislative requirementsiIhese powers would allow NZTA to, for example, obtain
information, enter scenes-to investigate, and issue improvement notices.

However, the drafting of the RSTA Bill highlighted that previous policy work and Cabinet
decisions did notinclude consideration of offences and penalties for compliance with these
new investigatory powers. This policy gap was identified too late to develop advice and
include any @ffehnces and penalties before the introduction of the RSTA Bill.

Withouteffences and penalties, the new investigatory powers would not be as effective as
intemded at identifying and addressing safety risk. This is because, without penalties for
failing,to comply with an investigation, parties would not have sufficient incentive to comply.
For,example, while the new powers would require parties to comply with a request to
produce specific information, there would be no penalty if the party chose not to do so.

NZTA would remain reliant on voluntary participation from parties involved in the accident or
incident (e.g. willingly providing relevant information), as they currently do, limiting their
ability to properly investigate the cause of an accident or incident.

Comparable regimes, including the Civil Aviation Act 2023 (CAA) and Health and Safety at
Work Act 2015 (HSWA), attach penalties for non-compliance to their investigatory powers.
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What is the policy objective?

The policy objectives are to:
1) Enable the powers being proposed in the RSTA Bill for investigating a rail accident or
incident to be exercised effectively.
2) Ensure safety risks and non-compliance are addressed in a timely way.
3) Provide legal certainty about what the consequences are for not complying with the
new reactive rail investigatory powers.

What policy options have been considered, including any alternatives to regulation?

This Regulatory Impact Statement (RIS) considers the following options:
1) Introduce the reactive rail investigatory powers without any offences and penalties
attached (status quo).
2) Introduce penalties that fully align with comparable regimes (preferred option):
3) Introduce penalties that balance alighnment with comparable regimes and possible
harm.

Both Options Two and Three were developed using the Ministry of Trafisport’s (the'Ministry)
Effective Transport Financial Penalties Policy Framework (the Framework) and
Categorisation Tool (the Tool). The Tool provides an initial suggested penalty'level based on
an assessment of possible harm. The Framework then callsforpenalties to be adjusted
based on a range of factors including effective deterrence€ypfopartionality to harm, and
consistency with comparable regimes.

The difference between these options is how thegy weight these additional considerations
against each other. The initial penalty levels stggested hy/the Tool were lower for some
offences than our comparator regimes. Options\Two adjusts the penalties to fully align with
our comparator regimes. Option Three splits the differénce, fully aligning with comparator
regimes where the suggested levels,are\close, andypartially aligning with comparator regimes
where there is a greater difference betweenthesTool’s suggestion and comparator regimes.

We selected the investigation regimesdunder the CAA and HSWA as our comparator regimes.
This is because the new investigatofyspowers proposed in the RSTA Bill are directly modelled
on powers in these regimesr The/CAA and HSWA also attach offences and penalties to these
same powers, so they presentadirect comparison.

We consideredbutultimately excluded options including:

e Not adjusting the initial penalties suggested by the Tool. This is because failing to take
consistencyfinte,account would not be a fair application of the Framework.

e TheTranspert Accident Investigation Commission 1990 and Maritime Transport Act
1994 as eomparators, as the investigation powers are not as directly comparable.

¢ Aligning penalties with the offence of obstructing a Safety Assessor under the
Railways Act, as this is the only comparable offence, and the penalty is significantly
higher than suggested by the Tool or the most comparable regimes (CAA and HSWA).

What consultation has been undertaken?

No public consultation has been undertaken regarding the introduction of offences and
penalties for these new reactive rail investigatory powers. Officials have proactively raised
this policy matter with the Transport and Infrastructure Committee through the initial
briefing, presented to the Committee on 9 October 2025. The Committee may provide their
own views or seek the views of submitters involved in rail activities on this matter through the
hearings process.
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However, while the offences and penalties have not been consulted on, full public
consultation has occurred for the new investigatory powers themselves. In 2022, the Ministry
publicly consulted on a discussion document proposing a suite of investigatory powers for
NZTA. Seven out of eight submitters supported the introduction of the proposed reactive rail
investigation powers, noting that this was appropriate to ensure that NZTA has the necessary
powers to undertake investigations. Further support was received during public consultation
on the RSTA Bill in late 2023.

The Ministry has engaged with the Ministry of Justice Offence and Penalty Vetting Team (OPV)
regarding attaching offences and penalties to these new investigatory powers. OPV have not
objected to introducing offences and penalties and are not strongly opposed to either of the
options the Ministry has proposed. However, in the limited time available, OPV is more
comfortable with Option Three as it is more proportional to the level of possible harm.

Is the preferred option in the Cabinet paper the same as preferred option in the RIS?

Yes, the preferred option is the same for both the Cabinet paper and this RIS.

Summary: Minister’s preferred option in the-Cabinetpaper

Costs (Core information)

Introducing offences and penalties could result in a potentialificrease in NZTA prosecuting
for safety failings in the rail system. However, monetary costs for additional prosecutions
cannot be estimated as prosecutions are depgndéent on,conduct occurring that amounts to
an offence. NZTA also does not anticipate seriots nop=eompliance with the new investigatory
powers provided effective offences and penalties arevin.place, and considers that the
additional costs of gathering informatien regardingeople potentially having committed
these offences would be low.

Benefits (Core information)

Attaching offences and penalties to thed€active rail investigatory powers would increase
compliance with these pawers, by enabling enforcement and disincentivising non-
compliance (such assindering an‘investigation). This would allow the cause of the accident
or incident to be investigated|in a timely and effective way, to better identify and address
safety risks.

Including offences an@d penalties provides legal certainty about the penalties for non-
compliance. It also clarifies the obligations/requirements placed on parties involved in an
accident or incidentiduring an investigation (e.g. what type of information they must provide).

Balance-of benefits and costs (Core information)

The benegfitsvof the preferred option (Option Two) are likely to outweigh the costs, as including
the offences and penalties provides legal certainty and will enable the new investigatory
poweks’to be exercised more effectively (by deterring non-compliance that could hinder the
investigation). The costs for investigating potential offences and any additional prosecutions
are also expected to be low.

Implementation

How will the proposal be implemented, who willimplement it, and what are the risks?

The Transport and Infrastructure Committee (the Committee) are currently considering the
RSTA Bill. Subject to Cabinet agreement, in their departmental report, officials will advise the
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Committee to direct the Parliamentary Counsel Office to include the offences and penalties
in the revision-tracked version of the Bill.

If agreed by the Select Committee and incorporated in the RSTA Bill, the offences and
penalties (as well as the new investigatory powers) will take effect once the Bill is passed by
Parliament and has received Royal assent. This is expected to be in early 2026.

The proposals would then be implemented by the Rail Safety Regulation team within NZTA. If
the team considers that a person has committed one of the new offences, then they will
follow operational processes to gather evidence of offending. This will be reviewed against
the Solicitor-General’s prosecution guidelines and NZTA’s prosecution policy to decide
whether prosecution is appropriate. If appropriate, NZTA would lay charges.

The proposals would be integrated into NZTA’s existing regulatory systems and performance
monitoring. NZTA’s implementation of the offences and penalties would include industry\and
external agency engagement where concerns and feedback would be invited.

The Ministry would also monitor the implementation and effect of the proposed €hanges as
part of its wider stewardship responsibilities over the legislation it administers.

Limitations and Constraints on Analysis

The main limitation is the lack of consultation regarding the-introduction\of offences and
penalties for the new reactive rail investigatory powers. However, full public consultation has
occurred on the investigatory powers themselves, which'§Showed'strong support for enabling
NZTA to effectively investigate incidents and accidents,

Officials also have proactively raised this policy' matter with the Committee through the initial
briefing on the RSTA Bill, which was presented/to-the €emmittee on 9 October 2025. The
Committee may provide their own views.of. choosetoseek the views of submitters involved in
rail activities on this matter through the hearingsprocess.

| have read the Regulatory Impact Statement and | am satisfied that, given the available
evidence, it represents a reasonable view of the likely costs, benefits and impact of the

preferred option. M

Responsible Manager(s) sighature:
Katrina Quickenden

Manager, RegulatoryReform

21 October 2025

Quality Assurance Statement

Reviewing Agency: Ministry of Transport \ QA rating: Partially meets

Panel Comment: This RIS partially meets our expectations. Consultation has not been
undertaken on the proposals, which constitutes a key gap. The RIS acknowledges this and
discusses related consultation (on the investigatory powers), but unfortunately this is not
sufficient to overcome the gap.
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Section 1: Diagnosing the policy problem

What is the context behind the policy problem and how is the status quo expected
to develop?

1. The Railways Act 2005 sets the overarching legislative framework for rail safety
regulation. The Act establishes NZ Transport Agency Waka Kotahi (NZTA) as the rail safety
regulator. It gives NZTA powers to licence certain rail participants, including rail operators
and access providers. The Act provides a range of regulatory tools relating to the licencing
regime, including carrying out safety assessments, requiring safety improvements and
suspending or revoking licences.

2. The rail industry is a high-risk industry where complex safety systems are required t@
continually perform correctly to avoid the risk of catastrophic accidents. A single
commuter train can carry 700 people — an accident involving such ajtrain coutdwesult in
many deaths and serious injuries.

3. Consequently, entry requirements into the rail licencing system afe high,.and there are
ongoing requirements to remain licenced (this is known as axgelosed\System’).

Current state

4, NZTA is notified of approximately 2,400 notifiablé incident$ onaCcidents per year.

5. Because of the high-risk nature of the rail industry, an/iin-depth understanding of the
precursors to accidents and incidents, and how thésé.can be prevented, is required.
Further, complex crashes are often characterise€d by*having multiple contributing factors.

6. Under the current Railways Act, NZTA has limited investigatory powers after an accident
or incident. Independent reviewsy inCluding the 2019 Regulatory Review and NZTA’s
Regulatory Capability and Performance‘Review, identified gaps in NZTA’s ability to act as
an effective rail safety regulator. These reviews found that NZTA lacked some core
investigatory tools, particularlydh responding to accidents and incidents in real time.

7. This lack of investigatory pawers means that NZTA typically relies on the cooperation of
the parties involved in theé aceident or incident (e.g. willingly providing relevant
information) ef ©n other regulatory agencies with a broader remit (for example,
WorkSafe)xThese,methods of investigation result in inadequate information gathering
and risks potentialinterference by parties who may be motivated to obscure evidence or
hide wrongdoings.

8. Additionally,\while NZ Police and TAIC also have a mandate to investigate rail accidents
and incidents alongside NZTA, their jurisdiction is very broad. Police will investigate
wherelthere is a loss of life on behalf of the Coroner, and/or where there may be criminal
intent. On the other hand, TAIC will investigate accidents or incidents that have
significant implications for transport safety (as a no-fault investigation). This means that
they are unable to dedicate sufficient resource to thoroughly investigate every rail
accident or incident.

9. A previous Regulatory Impact Statement (RIS) was prepared in 2022 to support public
consultation on the proposal to introduce reactive rail investigation powers under the
Railways Act.

10. The 2022 RIS reinforced the problem definition and highlighted that NZTA’s lack of
investigatory power limits its ability to prevent, detect, and respond to safety breaches,
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with flow-on impacts for public confidence and system integrity. The RIS also
recommended aligning rail with other transport modes, like aviation, to enable a modern,
risk-based regulatory approach.

Introduction of Reactive Rail Investigatory Powers

11. The RSTABillintroduces new reactive rail investigatory powers into the Railways Act
following an accident or incident. These powers will enable NZTA to investigate the cause
of an accident or incident more effectively, without having to rely on the voluntary
cooperation of the parties involved in the accident or incident or on other regulatory
agencies with a broader remit.

12. The new powers have been modelled off the Civil Aviation Act 2023 (CAA) and include the
power to:

e obtain specific information (RSTA Bill clause 110, 72C)

e enter and inspect a vehicle, building or place while investigatingian accident or
incident (RSTA Bill clause 110, 72D)

e enter homes or marae through the consent of the occupieror undera warrant (RSTA
Bill clause 110, 72E)

e take samples, objects and things (RSTA Bill clatise. 110, 726)

e enter and search a vehicle, building or place (by’consent,or under warrant) where the
Director suspects a contravention (RSTA Bill'Clausex110, 72H)

e issue an improvement notice (RSTABilt'elause110, 72K-72N), and

e issue anon-disturbance notice (RSTA Billclause 110, 720-72R).

What s the policy problem or opportunity?

13. The RSTA Bill drafting process highlighted that offences and penalties were not included
in previous policy work onCabinet decisions regarding the inclusion of these new powers.
This problem was identified/too late to develop advice and include any offences and
penalties before the intreduction of the RSTA Bill.

14. Without offences and\penalties, the new investigatory powers would not be as effective
as intended at idefitifying and addressing safety risks. This is because, without penalties
for failing to cofmply with an investigation, parties involved in the accident or incident
would not have,sufficient incentive to comply. For example, while the new powers would
require comypliance with a request to produce specific information, there would be no
penalty if.the party chose not to comply.

15.  NZTA'would remain reliant on voluntary participation from parties involved in the accident
of incident (e.g. willingly providing relevant information), as they currently do, limiting
their ability to properly investigate the cause of an accident or incident.

16 Two recent examples demonstrate the need for enforceable investigatory powers:

HI-Rail Vehicle (HRV) Collision (25 February 2025)

17. During the investigation of an HRV collision, multiple parties declined interview requests.
NZTA had no statutory mechanism to compel their participation, stalling the investigation
and leaving critical safety questions unresolved. This significantly impeded NZTA’s ability
to take timely regulatory action.
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18.  While NZTA would technically be able to compel participation under the RSTA Bill as
currently drafted, without penalties applying, it would still have no recourse to take
further action on its own initiative if parties refused to comply.

Te Huia Incident (17 June 2023)

19. A passenger train passed a stop signal at Penrose station, coming within 400 metres of
another service on the Auckland metropolitan network. While NZTA ultimately
prosecuted KiwiRail, it was reliant on information voluntarily provided by the operator.
Had this cooperation not been forthcoming, enforcement action would have been
difficult to pursue.

What objectives are sought in relation to the policy problem?

20. The policy objectives are to:

1) Enable the powers being proposed in the RSTA Bill for investigating a rail'accident or
incident to be exercised effectively.

2) Ensure safety risks and non-compliance are addressediin a timely way.

3) Provide legal certainty about what the consequenges‘areé fornatcomplying with the
new reactive rail investigatory powers.

What consultation has been undertaken?

21. No public consultation has been undertakenyrégarding.the introduction of offences and
penalties for these new reactive rail investigatory powers. Officials have proactively
raised this policy matter with the Transport afd'Infrastructure Committee through the
initial briefing, presented to the.Committee.on 9 October 2025. The Committee may
provide their own views or seek theé views.of submitters involved in rail activities on this
matter through the hearings\process.

22. However, while the offences apd penalties have not been consulted on, full public
consultation has oécurred for the'introduction of the new investigatory powers
themselves. In 2022, the Ministry of Transport (the Ministry) publicly consulted on a
discussion document prepasing a suite of investigatory powers for NZTA. Seven out of
eight submitters supported the introduction of the propose reactive rail investigation
powers. Submittérs-noted that this was appropriate to ensure that NZTA has the
necessary powers to undertake investigations.

23. The one submitter that opposed the proposal was of the view that the task was better
suited«o.aregulator (presumably unaware that NZTA is the land transport regulator).
Furthersupport was received during public consultation on the RSTA Bill in late 2023.

Ministpy of Justice Offence and Penalty Vetting

24X, The Ministry has engaged with the Ministry of Justice Offence and Penalty Vetting Team
(OPV) on introducing new offences and penalties. OPV agree that the new reactive rail
investigatory powers proposed for inclusion in the Railways Act appear necessary to
address a gap with how existing provisions provide for NZTA to initiate investigations.

25. OPV have notraised any objections regarding attaching offences and penalties to these
new investigatory powers and are not strongly opposed to either of the options the
Ministry has proposed. However, in the limited time available, OPV is more comfortable
with Option Three as it is more proportional to the level of possible harm.
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Section 2: Assessing options to address the policy problem

What criteria will be used to compare options to the status quo?

26.

27.

28.

29.

30.

31.

32.

The following criteria will be used to the compare the options to the status quo:

1) Proportionality to the offence: will the financial penalty assigned to the offence be
proportionate to the level of harm it is addressing?

2) Consistency across sectors: are the offences and penalties consistent with other
offences linked to similar levels of harm across the transport sector and in wider
legislation?

3) Effective enforcement of powers by deterring non-compliance: do the offences
and penalties enable the effective exercise of the reactive rail investigatory powers?
This includes whether the financial penalty is sufficiently high relative to the perceived
benefits of offending, so that it is more likely people will be detefred fromeffending.

The criterion assessing consistency across sectors is focused onconsistency with the
aviation sector and workplace health and safety. This is hecause the-new investigatory
powers proposed in the RSTA Bill are directly modelled-on powers'in the CAA and HSWA.
The CAA and HSWA also attach offences and penalties,.to these same powers, so they
present a direct comparison.

Other regimes, such as the Transport Accident Investigation Commission Act 1990 (TAIC
Act) and the Maritime Transport Act 1994.(MTA), havéinot formed part of the options
analysis despite having similar investigatory’powersaThis is because those regimes and
powers are not as directly comparable. For example, TAIC Act findings cannot be used in
prosecutions, whereas findings frem the néw.rail investigatory powers could be used to
prosecute. Additionally, the TAIC€ Act and"‘M¥FA do not include all the same powers as the
more recent CAA and HSWAregimes:

We also discounted aligning penalties with the most comparable offence within the
Railways Act, obstructing a Safety. Assessor.

Under section 64 of the Railways Act, a person who obstructs a safety assessor or fails to
comply with@lawful requirement of a safety assessor commits an offence and is liable
on conviction to, —

(a) inthe case/f an individual, a fine not exceeding $25,000:
(b) inthe ease bf a body corporate, a fine not exceeding $250,000.
There are Similarities between the roles of an inspector and safety assessor:

e “Both positions exist to establish the extent to which a rail participant is complying
with their duties under the Railways Act.

e A safety assessment and an investigation can result in similar regulatory outcomes
(for example, remedial actions under section 42 of the Railways Act in the case of a
safety assessment, and an improvement notice in the case of an investigation).

e Thefindings of both processes could also lead to a prosecution, although the
possibility of this is stronger in the case of an investigation.

However, there are key differences that mean the relevant offence would not be a good
comparator for penalties relating to the new investigatory powers:
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e |nvestigations, conducted by inspectors, require a different skill set from safety
assessments, which are conducted by safety assessors.

e The powers of safety assessor are different from the new investigatory powers being
introduced. For example, while a safety assessor can require information, they
cannot freeze the scene. The penalty mentioned above is the only offence/penalty, so
there are no penalties to compare with for the rest of the offences.

e The penalty levels for the offence above are significantly higher than the most directly
comparable regimes', so aligning with this offence would have rated worse for both
proportionality with harm and consistency with comparable regimes than the two
options we have identified.

33. NZTA have advised that, in their view, having different penalties for the two offences
would not change their behaviour as the regulator, and would be unlikely to change the
behaviour of people subject to a safety assessment or investigation. They note that if a
rail participant was willing to risk conviction for not assisting an/inspectoripecause of the
lower maximum penalty, that indicates deeper issues that NZTAwould.be dealing with.

What scope will options be considered within?

34. Because the current RSTA Bill does not attach any offences@nd penalties to these new
reactive rail investigatory powers, the scope of thé optionstis limited to legislative
changes within the RSTA Bill.

35. This RIS does not consider options for whattypes.offfences are being included.
Because the new investigatory powers being introduced in the RSTA Bill are modelled off
the CAA (and the CAA is modelled off HSWA)Nboth Options Two and Three adopt the
same offences from those regimes,~ paragraph 27 provides further reasons why these
have been selected as the cemparator regimes.

36. This RIS also only considers optiohsfor set penalties. It does not explore options for a
statutory mechanism'that will€nable ongoing adjustments to the penalties based on
inflation, as this wouldrequire significant further analysis and would need to be
considered alongside othentransport penalties.

Effective TranspOpt Kinancial Penalties Policy Framework and Categorisation Tool

37. Both Options Twovand Three were developed using the Ministry’s Effective Transport
Financial Penalties Policy Framework (the Framework) and Categorisation Tool (the Tool).

38. The Framework and Tool are a guidance resource for transport regulatory agencies in
settingfinancial penalty levels:

e The Tool provides an initial suggested penalty level based on an assessment of
possible harm. It provides a six-step decision-making process to categorise offences,
so penalties can be consistently applied (see Appendix One for the six-step process).

e The Framework then calls for penalties to be adjusted based on a range of factors
including effective deterrence, proportionality to harm, and consistency with
comparable regimes.

" For both the CAA and HSWA, the penalty for not providing all reasonable assistance to an inspectoris a
fine not exceeding $10,000 for an individual and $50,000 for any other person.
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39. Theinitial penalty levels suggested by the Tool were lower for some offences than our
comparator regimes. The difference between these options is how they weight these
additional considerations against each other:

e Option Two prioritises consistency and adjusts the penalties to fully align with our
comparator regimes (the CAA and HSWA).

e Option Three splits the difference, fully aligning with comparator regimes where the
suggested levels are close, and partially aligning where there is a greater difference
between the Tool’s suggestion and comparator regimes.

40. We did not consider an option where the initial penalties suggested by the Tool were not
adjusted at all. This is because the Framework calls for factors such as consistency to be
considered. Therefore, failing to take consistency into account would not be a fair
application of the Framework.

What options are being considered?

Option One - Status Quo - Introduce the reactive rail investigatorygpowers without
offences and penalties attached

41. The RSTABillintroduces new reactive investigatory powers to,aligfi"NZTA’s powers with its
mandate as an independent rail safety regulator./These powers are necessary to enable
NZTA to investigate serious safety incidents.

42. Under the status quo, NZTA would have aceess to new investigative powers to obtain
information and enter scenes and vehiclesto conduct investigations, but no ability to
enforce these powers via attached offences and\pehalties.

43. Without offences and penalties/attached to.the new powers, NZTA would remain reliant
on voluntary compliance and goedwill,which is an insufficient approach that has
repeatedly proven to be ineffective in\practice, and is inconsistent with the powers of a
modern regulator.

44. Additionally, difficulty-enforeing these powers could potentially result in harm or the risk
of harm. For example, non-compliance with an improvement notice could result in future
harm if the noncompliantbehaviour is not addressed. If there is no penalty attached to
non-comgpliance with-an improvement notice, it may be difficult to ensure that the notice
is complied'with¢
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Option Two - Introduce penalties that fully align with comparable regimes

45. Option Two uses the Tool to categorise an offence and produce an initial penalty level. However, where the Tool proddees\a penalty level inconsistent
with the CAA and HSWA, Option Two adjusts the penalties to fully alignh with our comparator regimes, which is set out in the table below.

Initial penalt Consider penalty against remaining Framework Refined
Assess offence’s severity Points by harm type Hap . I A v g.| . ining . I
level principles penalty

Failure to Identifying cause of an System - 20 Individual:? $5,000 eterr )@%ﬁpenalty attached provides an  Individual:
:¢1s3|st acc@ent or mmdgnt is Safety- 15 Special regulated @ve fo pliance, and penalties are $10,000
inspectors crucial to preventing future A 3 C|ent elatlve to the perceived benefits
h Inability to identi Environment/propert individual: ff Any other
(CAA, s 293; t:rm. nabiiity ,OI entify _10 V $15,000 9’ en person:
HSWA, s 176) the c:use mafy |nf:re?[a\se il G50 onallty penalty for body corporates aligns ~ $50,000
e chance ota simuar Total: 45 (category 5) %/ Wlt the CAA and HSWA but differs for individuals.
event occurring in the $50,000 )
\However taking the number between ‘individuals
future.
Q, Q‘ and ‘special regulated individuals’ would ensure
O consistency across sectors, and reflects the fact
Q that these penalties apply to both individuals
Q participating the transport system and individuals
\\ in a position of responsibility in the system.
Failure to This information may be System -5 &\ % |V|dual: $250 Deterrence: penalty is not high enough relative to Any person:
pro.\;ldetr-lalme, relev:nt.fnd fladllsre to Safety—5 pecial regulated the perceived benefits of offending. $10,000
r:s(; entia d pr?v'l e,' kc_?_ti hi Zve ath Total: 2; individual: $750 Proportionality: penalty is inconsistent with the
address .an §a ety skt . !n ersthe CAA and HSWA. Given the low initial penalty, and
date of birth inspector’s ability to . .
. tigate th f this inconsistency, the penalty should be
(CAA, s 295; mve,z |g? N ) e%auie oran Q 4 increased.
HSWA, 5178) accident or incident.

2 A ‘regular’ individual participating in the transport.system with no significant responsibilities or business (commercial) or undertaking interests, such as someone licensed
to drive a domestic car, a recreational boatuseror a passenger in a vehicle.

3 An individual in a position of responsibility, Usually acting in a professional capacity, with special duties such as masters of ships, aircraft pilots, commercial passenger
service drivers or holders of dangerous goods endorsements.
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Impersonating
an inspector

(CAA, s 296;
HSWA, 180)

Non-
compliance
with
improvement
notice

(CAA, s 300,
HSWA, s 103)

Non-
compliance
with non-
disturbance
notice

(CAA, s 304;
HSWA, s 110)

Someone who is not an
inspector is exercising
somewhat intrusive
investigatory powers. This
could result in a person
obtaining information that
they should not have
access to. However, the
likelihood of this is low.

Non-compliance could
result in a serious risk to
safety as the issue
identified in the notice has
not been remedied.

Non-compliance could
affect the inspector’s
ability to investigate. A
person who does not
perform the obligations
specified in the non-
disturbance notice could
also significantly hinder
the investigation.

adjdrsps8 2026-02-18 17:11:37

System - 10
Safety -5

Total: 15 (category 1B)

System - 51
Safety - 20

Environment/property
-10

Total: 81 (category 7)

System - 51
Safety - 15

Envifonment/property
=10

Total:\/6 (category 7)

Individual: $750

Special regulated
individual: $2,250

Individual:
$20,000

Special regulated
individudl; $60,000

Body corporate:
$200,000

Individual:
$20,000

Special regulated
individual: $60,000

Body corporate:
$200,000

Deterrence: penalty is not high enough'relative to
the perceived benefits of offending.

Proportionality: penalty is ineonsistent with the
CAA and HSWA. Given the lowinitial penalty, and
this inconsistency, the penalty should be
increaseds

Deterreéncerhaving a penalty attached provides an
incehtive for compliance, and penalties are
stfficiehtly high relative to the perceived benefits
of offending.

Proportionality: initial penalty levels are close
enough to the CAA and HSWA that, to ensure
consistency, the penalties should be aligned with
those Acts. This also reflects the fact that these
penalties apply to both individuals participating
the transport system and individuals in a position
of responsibility in the system.

Deterrence: having a penalty attached provides an
incentive for compliance, and penalties are
sufficiently high relative to the perceived benefits
of offending.

Proportionality: initial penalty levels are close
enough to the CAA and HSWA that, to ensure
consistency, the penalties should be aligned with
those Acts. This also reflects the fact that these
penalties apply to both individuals participating
the transport system and individuals in a position
of responsibility in the system.

Any person:
$10,000

Individual:
$50,000

Any other
person:
$250,000

Individual:
$50,000

Any other
person:
$250,000



Remove,
destroy,
damage or
deface a
notice

(CAA, s 311;
HSWA, ss 117
& 118)

An inspector has chosen to
display a notice because
they want it to be visible
(e.g. displaying a non-
disturbance notice so
people know a particular
vehicle, building or place is
to remain undisturbed).
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System - 10
Safety -5

Total: 15 (category 1B)

Individual: $750

Special regulated
individual: $2,250

Body corporate:
$7,500

Deterrence: penalty is not high enough'rélative to
the perceived benefits of offending.

Proportionality: penalty is ineonsistent with the
CAA and HSWA. Given the lowinitial penalty, and
this inconsistency, the penalty should be
increaseds

Individual:
$5,000

Any other
person:
$25,000



Option Three - Introduce penalties that partially aligh with comparable regimes and partially align with an ass svwent of possible harm

46. Option Three splits the difference, fully aligning with comparator regimes (CAA and HSWA) where the suggested level?; close, and partially aligning
where there is a greater difference between the Tool’s suggestion and comparator regimes.

47. Forexample, the offence of impersonating an inspector was determined to be a category 1B offence. Howev@e initial penalty level given to a
category 1B offence is adjusted up one category after considering the remaining Framework principles.

Initial penalty Consider penalty against Refined Compare to

Assess offences severity

level r2rmaining Framawork principles penalty CAA/HSWA

W

Failure to Identifying cause of an System - 20 Individual: Deterrence: having a penalty Individual: CAA, s 293;
assist accident or incident crucial Safety - 15 $5,000 @; a}% provides an incentive for $10,000 HSWA, s 176
inspectors to preventing future harm. Speci \/ compliance, and penalties are AT Individual:

Inability to identify the cause ~ Environment/property . % &ufficiently high relative to the person: $10,000 ’

may increase the chance ofa —10 individual: Q‘perceived benefits of offending. $50 00(; ’

similar event occurring in the Total: 45 (category 5) s 5,000 O Depee A ey Any other

future. levels are close enough to the CAA person:

\éo rporate: g ) $50,000
A and HSWA that the penalties
&\ should be aligned with those Acts.

Failure to This information may be System - () Q Individual: $250 Deterrence: penalty is not high Any person: CAA, s 295;
provide name, relevantto an investigation Safe %\ Special enough relative to the perceived $2,250 HSWA, s 178
residential and failure to provide it could b Q regulated benefits of offending. (special Any person:
address and have a safety risk if it hinders @ 0(ca @ y 1A) individual: $750  Proportionality: penalty is not regulated $10,000 '
date of birth the inspector’s ability to Q v [ e emee and individual ’

investigate the cause of an . amount)

. i & should be adjusted up one harm
accident orincident. category to effectively respond to

penalty closer to the CAA and
HSWA levels.

E\% the offending and to bring the
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Impersonating Someone who is not an System - 10 Individual: $750 Deterrence: penalty is not high Any person: CAA, s 296;
an inspector inspector |s-. exerqsmg Safety - 5 Special enoug:h relative to.the perceived $5,259 HSWA, s 180
somewhat intrusive benefits of offending. (special
) ) . Total: 15 (category 18B) regulated e Any person:
|nvelsdt|gatolry- powers. This ’ individual: Proportionality: penalty is\not Teij _Zte l $10,000
cou ) reSl'.l tina pe.rson $2,250 proportionate to the offence’and individua
obtaining information that \ amount)
should bejadjusted:up ohe harm
they should not have access N
category to'effectively respond to
to. However, the likelihood of . .
il the'offending-andito bring the
thisis low. p€nalty closerito the CAA and
HSWA levels.
Non- Non-compliance could result ~ System -51 Individual: Deterrénce: having a penalty Individual: CAA, s 300;
compliance in a serious risk to safety as Safety - 20 $20,000 attached provides an incentive for $50,000 HSWA, s 103
thh the.lssue identified in the ) Spetial conjp.llance,.and pen-altles are e e Individual:
improvement notice has not been Environment/property sufficiently high relative to the
] died _10 regulated ved benefits of offend person: $50,000
notice remedied. individual: perceived benefits of offending. $250,000
i L Any other
Total: 81 (category 7) $60,000 Proportionality: initial penalty person:
Body corporate: lev;l::x:l(;se T]nough tlo-the CAA $250,000
$600,000 an t.att ePena ties
should be aligned with those Acts.
Non- Non-compliance could affect  System+/51 Individual: Deterrence: having a penalty Individual: CAA, s 304;
compliance the inspector’s ability to Safety 15 $20,000 attached provides an incentive for $50,000 HSWA, s 110
V\I.Ith non- investigate. A person who . Special con'?p.llance, .and pen-altles are Any other Individual:
disturbance does not perform the Environment/property sufficiently high relative to the
) bligati fiod inth 10 regulated ved benefits of offendi person: $50,000
notice o |g:t|onsbspe0| ie .|n the individual: perceived benefits of offending. $250,000 Any other
non-distur :.;mc.e. notice Total: 76 (category 7) $60,000 Proportionality: initial penalty
CerlelEE & ey levels are close enough to the CAA person:
hinder the investigation. Body corporate: $250,000
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$200,000

and HSWA that the penalties

should be aligned with those Acts.



Remove,
destroy,
damage or
deface a
notice

An inspector has chosen to System - 10
display a notice because they
want it to be visible (e.g.

displaying a non-disturbance

Safety -5

Total: 15 (category 1B)
notice so people know a

particular vehicle, building or

place is to remain

undisturbed).
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Individual: $750

Special
regulated
individual:
$2,250

Body corporate:

$7,500

Deterrence: penalty for body
corporates is not high enough
relative to the perceived benefits\of
offending. The penalty for
individuals is also a bit teo low to
effectively-deter this behaviour.

Proportiopality: penalty is not
proportionatetothe offence and
sHould be adjusted up one harm
category te effectively respond to
the offepding and to bring the
penalty closer to the CAA and
HSWA levels.

Individual:

$3,750
(special
regulated
individual
amount)
Any other

person:
$12,500

CAA, s 311;
HSWA, ss
117 & 118

Individual:
$5,000

Any other
person:
$25,000



How do the options compare to the status quo/counterfactual?

Proportionality to
the offence

Consistency
across sectors

Effective
enforcement of
powers

Overall
assessment

Option One - Status Quo

0

Under the status quo, the new powers
would be introduced with no offences and
penalties attached. This is not
proportionate to the offence.

0

Not attaching any offences and penalties to
these new powers would be inconsistent
across the aviation sector and workplace
health and safety, as both those regimes
have offences and penalties attached to
inspection/investigation powers.

0

Not attaching offences and penalties.is
likely to impact the effective enforcement
of these powers, as there is nothing
incentivising compliance.
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Option Two - Introduce penalties that fully
align with comparable regimes

+

Having penalties is more proportionate than the
status quo, However, for some offences, the
refined penalty amounts are notperféctly.
proportionate to the offenceperthe Tool),'as
they have been adjustedrhigher.

++

The refinedfenalty-amounts have been adjusted
to be censistentwith the CAA and HSWA.

++

Attaching offences and penalties to these new
powers ensures that they are enforceable, and
there is something incentivising compliance.

The refined penalty amounts also ensure that
the benefits of offending are outweighed by the
potential consequences.

Option Three ~Introduce penalties that
partially align\with comparable regimes and
partially atign with an assessment of possible
harm

++

The refined penalty amounts are proportionate to
the level of harm the offence is trying to address,
based on our interpretation and use of the Tool.

+

Some of the refined penalty amounts have been
adjusted to ensure consistency with the CAA and
HSWA, provided the initial penalty level suggested
by the Tool was close enough to those regimes.

However, where the offences differ, the final
penalty adjustment has been based on the Tool.
This has resulted in inconsistency with some of
the penalties, despite the offences being similar.

+
Attaching offences and penalties these new

powers ensures that they are enforceable, and
there is something incentivising compliance.

However, in comparison to Option Two, some of
the penalties are lower and therefore may not
have as much of a deterrent effect.

4



Difference between the refined penalty between Option Two and Option Three

48. The table below sets out the difference between the refined maximum penalty between
the options. If there is a prosecution, the court would have the discretion to set the
penalty not exceeding these amounts.

Offence Option Two (preferred) Option Three

Failing to assist inspectors Individual: $10,000 Individual: $10,000

Any other person: $50,000 Any other person: $50,000 |
Failure to provide name, Any person: $10,000 Any person: $2,250
residential address and date
of birth
Impersonating an inspector Any person: $10,000 Any pekon: $5@'}

Vo ™ .

Non-compliance with an Individual: $50,000 Individual: $50,000
improvement notice Any other person: $250,000 Any othepperson: $250,000

D -
Non-compliance with a non- Individual: $50,000 (O d%al: $50,000
0
/E A

disturbance notice Any other person: $ other person: $250,000
. N\

Remove, destroy, damage, or Individual: $5,000 Individual: $3,750
deface a notice Any other person:"$25,000 Any other person: $12,500

What option is likely to best address the pfoblem, meet the policy objectives, and
deliver the highest net benefits?

49. Option Two (fully align pénalties with comparable regimes) is the preferred option
because of the slightly increased benefits in relation to consistency and effectiveness.

50. Both Option Tworand Threetare better than the status quo across all three of the
assessment griteria. In comparison to Option Two, the refined penalties under Option
Three are more proportional to the level of harm the offence is trying to address.

51. However, Optiontlwe-ensures that the offences and penalties are consistent across the
aviation sector and workplace health and safety. While some of the penalties proposed
under OptionThree are consistent, there is still some inconsistency with the aviation
sector and\workplace health and safety.

52. Further Option Two would ensure the effective enforcement of these powers to a greater
extent compared to Option Three as some of the refined penalties are higher and thus
have a stronger deterrent effect.

Ministry of Justice Offence and Penalty Vetting

53. OPV are not strongly opposed to either of the options the Ministry has proposed but, in
the limited time available, OPV is more comfortable with Option Three as the penalties
are more proportional to the potential level of harm. However, based on the assessment
of the options against the criteria, the Ministry’s preferred option is still Option Two for the
reasons provided above in paragraphs 49 to 52.
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Is the Minister’s preferred option in the Cabinet paper the same as the agency’s
preferred option in the RIS?

54. Yes.

What are the marginal costs and benefits of the preferred option in the Cabinet

paper?

Affected groups

Comment Impact

Evidence

Certainty.

Additional costs of the preferred option compared to taking no action

NZTA

The judiciary

Total monetised costs

Non-monetised costs

Potential increase in NZTA Low
prosecuting for safety failings in

the rail system.

However, NZTA does not anticipate
serious non-compliance with the
new investigatory powers and
considers that the additional cests
of investigating any non-
compliance would be ow.

Potential increase’in présecdtions  Low
regarding safetyfailings in the.rail
system given the,introduction of

new offentes and pénalties.

Costslcannot be estimated as 0
presecution issdeépendent on

conduct eccurring that amounts to

an offence.

Low

Médium

Medium

Medium

Additionat-benefits of the preferred option compared to taking no action

NZTA

Parties involvedin an
accidentorincident

(gengrallyswill be rail

partiéipants and rail

pe&rsonnel)

Total monetised benefits

Non-monetised benefits
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Enables the effective enforcement
of the investigatory powers, which
ensures accidents and incidents
can be investigated properly.

High

Provides legal certainty on what Medium
the penalties are for non-

compliance. Also clarifies the

obligations placed on the parties

involved in an accident or incident

during an investigation.
0
Medium-High

High

High

High



Section 3: Delivering an option

How will the proposal be implemented?

55.

56.

57.

58.

59.

60.

The Transport and Infrastructure Committee (the Committee) is currently considering the
RSTA Bill. Subject to Cabinet agreement, in their departmental report, officials will advise
the Committee to direct the Parliamentary Counsel Office to include the offences and
penalties in the revision-tracked version of the Bill.

If agreed by the Select Committee and incorporated in the RSTA Bill, the offences and
penalties (as well as the new investigatory powers) will take effect once the Bill is passed
by Parliament and has received Royal assent. This is expected to be in early 2026.

The proposals will be implemented by the Rail Safety Regulation team within NZTA.as part
of their implementation of new investigatory powers more generally. If the team considers
that a person has committed one of the new offences, then they will follow their
operational processes to gather evidence of offending. This willlbe,reviewed.against the
Solicitor-General’s prosecution guidelines and NZTA’s prosecution palicyto decide
whether prosecution is appropriate.

If appropriate, NZTA would lay charges — NZTA would be-thé proSecuting agency but
would engage one of the external Crown solicitor lawsfirms t6 act on its behalf. If an
offence is prosecuted, the court would have the'disgretiofrto iSsue a penalty and set the
fine level not exceeding the maximum amount:

The personnel who would investigate whethef one ‘ef'these new offences have been
committed are the same personnel who would be using the new investigatory powers to
investigate accidents and incidents under the Railways Act and therefore have the skills
and experience to conduct thesefurtherdinvestigations as necessary.

Any additional factors relating-to the offences and penalties will be included in the
general change management'process'for the new investigatory powers, including internal
training, policy and other/collateral’creation/amendment, and external engagement.

How will the proposal)be monitored, evaluated, and reviewed?

61.

62.

63.

64.

The propasals\would.be integrated into NZTA'’s existing regulatory systems and
performance monitoring.

NZTA’s implementation of the offences and penalties would include industry and external
agency engagement where concerns and feedback would be invited. The NZTA Rail Safety
Regulater-models leans heavily on education and engagement as core pillars of effective
regulation — feedback is welcomed as a part of continuous improvement and quality
assurance processes.

Erforcement activity would be legally reviewed through receiving external advice from
one of the Crown solicitor law firms. Although general enforcement activity is reviewed by
NZTA’s legal team, in the context of offences and penalties where the relevant question is
whether to prosecute, legal review will be undertaken via external advice.

The Ministry would also monitor the implementation and effect of the proposed changes
as part of its wider stewardship responsibilities over the legislation it administers.
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Appendix One: Categorisation Tool’s six-step process

Section 2: Categorising offences

1. Drawing on the principles above, this Tool provides a six-step decision-making process
to categorise offences, so penalties can be consistently applied.

Step 1: Consider the offence’s design, use, and associated data

select offences to review, considering groups of related offences together ?\
are the offences clearly articulated and defined?
can we understand the specific actions and circumstances that constitute th
offences?
* how has the offence been applied in the past, how often, and what han@s
resulted from the offence? 4 &

Step 2: Assess the offence’s severity s?“
o the type(s) of harm

o the likelihood of harm should the offence occur
* how severe the consequence is or may be he@n eventuate.

Step 3: Identify the type of offender the pe y to
e an individual
e anindividual in a position of res r ial regulated individual)
e a business or undertaking.

Step 4: Use the Tool to assig Q}n ti Ity level

according to the n of harm and types of offenders, to set an initial

e apply the categonsa@anool"@%sted levels of penalties to the offences,

penalty level.

Step 5: Consid @K:@aninst the remaining two Framework principles
o wil m?:é |
e isitpro

a q&as a deterrent to undesirable behaviour?
i to harm and consistent with similar offences?

Step 6: Reﬁne%a nancial penalty

« congider; in light of the process at step five, whether there is a need to adjust the
tegory and/or add another penalty level
. the offence need an infringement fee — that is, is it:

o a strict or absolute liability offence; and
\2\ o not so serious that a conviction should be recorded against the offender
« * do a ‘public policy contextual factors check’ — are there any factors (like a

particular offence’s likely impact on a vulnerable population group) that make an
adjustment to the penalty level appropriate

e does the financial penalty seem appropriate taking all the above steps into
account?

 move the penalty up or down a harm category where necessary.
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IN CONFIDENCE

# MINISTRY OF TRANSPORT
w' TE MANATU WAKA

1 October 2025 0C250849
Hon Chris Bishop Action required by:
Minister of Transport Friday, 3 October 2025

cc Hon James Meager

Associate Minister of Transport

ADVICE ON INTRODUCING OFFENCES AND PENALTIES FOR-THE NEW
REACTIVE RAIL INVESTIGATORY POWERS

Purpose

This briefing seeks your agreement to seek Cabinet’s appraeval to intreduce new offences and
penalties into the Regulatory Systems (Transport) AmiendmentBill, attached to the reactive rail
investigatory powers being introduced in the samé€)Bill/It alsD,seeks your agreement to the financial
penalties that should apply.

Key points

. The Regulatory Systems'(Transport)/Amendment Bill (RSTA Bill) drafting process highlighted
that offences and penalties weré\not included in previous policy work or Cabinet decisions
about the inclusien'of hewdeactive rail investigatory powers.

. The RSTA Bill@mends|the*Railways Act 2005 to introduce new investigatory powers following
an accident or incident: These powers are intended to address gaps in NZ Transport Agency
Waka Kotahi’s{NZTA) ability to act as an effective rail safety regulator and have been
modelled off’the Civil Aviation Act 2023 (CAA).

. Currently, NZTA rely on the cooperation of parties involved in the accident or incident, or
othex'regulatory agencies with a broader remit (for example, WorkSafe). These powers aim
to enable NZTA to effectively investigate an accident or incident without having to rely on
voluntary compliance and co-operative investigations.

. Not including offences and penalties may result in difficulty enforcing these powers and limit
their effectiveness. Further, NZTA would have to continue relying on voluntary compliance
with investigations. Comparable regimes, such as the CAA, include offences and penalties.

. Using the Ministry of Transport Effective Transport Financial Penalties Policy Framework (the
Framework) and Categorisation Tool (the Tool), we have developed two options for setting
the financial penalties:

IN CONFIDENCE
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o Option One: fully adjust the penalties suggested by the Tool to align with comparable

regimes (the Health and Safety at Work Act 2015 and the Civil Aviation Act 2023)

(preferred).

o Option Two: partially adjust the penalties suggested by the Tool to align with
comparable regimes.

. If you agree, we will send a Cabinet paper and Regulatory Impact Statement for your

approval in early October. If approved by Cabinet, the Ministry’s Departmental Report to the

Select Committee in early November will recommend adding the offences and penalties to

the RSTA Bill. If they agree, the Select Committee would then issue instructions for the

Parliamentary Counsel Office to include the offences and penalties in the revision-tracked

version of the RSTA Bill.

. You may wish to forward this paper to the Minister for Rail for his informations

Recommendations

We recommend you:

1 agree to seek Cabinet’s approval to introduce néw offencés and penalties into the RSTA
Bill, which will attach to the reactive rail investigatory gowers being introduced in the
same Bill.

2 agree to one of the following options for how-the new financial penalties should be set:

e  Option One: fully adjustthe p€nalties\toalign with comparable regimes (preferred).

e  Option Two: partially adjust the/penalties to align with comparable regimes.

3 refer this paper to the\Ministerfor Rail for his information.

WL

Yes / No

Yes / No

Yes / No

Katrina Quickenden Hon Chris Bishop
Manager;-Regulatory Reform Minister of Transport
1/1@/202s L [ . [ .

IN CONFIDENCE
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Minister’s office to complete: O Approved [ Declined
[0 Seen by Minister 0 Not seen by Minister

[0 Overtaken by events

Comments ?\
&
NN
Q Ne
SO
Y&
RN

First contact

Andrea Simmons, Adviser, Regulatorym CA
Katrina Quickenden, Manager, Regu\l\?&f Ref%"/

A Qy‘

IN CONFIDENCE

Page 3 of 10



IN CONFIDENCE

ADVICE ON INTRODUCING OFFENCES AND PENALTIES FOR THE NEW
REACTIVE RAIL INVESTIGATORY POWERS

Background

1 Clause 110 of the Regulatory Systems (Transport) Amendment Bill (RSTA Bill) amends the
Railways Act 2005 to introduce new reactive rail investigatory powers following an accident
or incident. This responds to longstanding concerns that NZTA lacks core investigatory tools,
resulting in gaps in its ability to act as an effective rail safety regulator.

2 New powers have been modelled off the Civil Aviation Act 2023 (CAA) and include powers to:
. obtain specific information (RSTA Bill clause 110, 72C)
° enter and inspect a vehicle, building or place while investigating an accident orn
incident (RSTA Bill clause 110, 72D)
° enter homes or marae through the consent of the occupier@rundenaWarrant (RSTA

Bill clause 110, 72E)
. take samples, objects and things (RSTA Bill clause, 110, 72G)

. enter and search a vehicle, building or place (by consent,or under warrant) where the
Director suspects a contravention (RSTA Bill’cladse 110,72H)
. issue an improvement notice (RSTA Bill ¢lause”110; 72K*72N), and

. issue a non-disturbance notice (RSTA®BIll clause<110, 720-72R).

Problem

3 The RSTA Bill drafting process highlightédthat offences and penalties were not included in
previous policy work or Gabinet decisionsregarding the inclusion of these new powers. This
problem was identified toolate to'develop advice and include any offences and penalties
before the introductioh-of the RSTA Bill.

4 Not including offerices and penalties means that NZTA would have to continue relying on the
cooperatioh of parties® involved in the accident or incident, or on other regulatory agencies
with a broader rémit.(for example, WorkSafe). This will undermine an inspector’s ability to
properly investigate the cause of an accident or incident, and the intent of the new powers.

5 Difficulty‘enforcing these powers could result in harm or the risk of harm. For example, non-
compliahce with an improvement notice could result in future harm if the non-compliant
behaviour is not addressed.

A recent example demonstrates the need for enforceable investigatory powers

HI-Rail Vehicle (HRV) Collision (25 February 2025)

6 During the investigation of a HRV collision, multiple parties declined interview requests.
NZTA had no statutory mechanism to compel their participation, stalling the investigation

" Refers to rail participants and rail personnel, as the new investigatory powers will only be enforceable
against those groups.
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and leaving critical safety questions unresolved. This significantly impeded NZTA's ability to
take timely regulatory action.

7 While the new powers under the RSTA Bill would provide a statutory mechanism to compel
participation, NZTA would have no recourse to take further action if parties refuse to comply.

We recommend attaching offences and penalties to these new investigatory powers

8 To mitigate the issues with the current drafting of the reactive rail investigatory powers, we
recommend attaching offences and penalties to these new powers.

9 Because the new investigatory powers being introduced in the RSTA Bill are modelled éff.the
CAA (and the CAA was modelled off the Health and Safety at Work Act 2015 (HSWA)), we
recommend adopting the same offences from both regimes.

Options for setting financial penalties

10 Both Options One and Two set the proposed financial pemalties in‘@ecordance with the
Ministry of Transport (the Ministry) Effective Transport*Financial’ Penalties Policy Framework
(the Framework) and Categorisation Tool (the Tool).

11 The Framework and Tool are a guidance resource for'transport regulatory agencies in setting
financial penalty levels. It provides a six-step deciSion-making process to categorise offences,
so penalties can be consistently applied, (see Annex1 for the six-step process). Based on this
approach, we have developed two‘eptionsforgsetting the financial penalty:

11.1 Option One: fully adjustthe penalties suggested by the Tool to align with comparable
regimes (preferred)\This option'places greater emphasis on the assessment of
proportionality‘by.ensuring penalties for similar offences are consistent across regimes
(step 5 ofthe\Tool’s Sixsstep process). Annex 2 sets out in detail how the financial
penaltiesthave beéen determined.

11.2 Option Twe?partially adjust the penalties suggested by the Tool to align with
comparabléwregimes. Under this option, if the initial penalty level is broadly consistent
withthe,CAA and HSWA, then the final penalty has been adjusted to align with those
regimés. If there is a significant difference, then the final penalty will be adjusted up by
one harm category.? Annex 3 sets out in detail how the financial penalties have been
determined.

We‘recommend fully adjusting the initial penalty level to align with comparable regimes
(Option One)

12 Both options address the issues posed by introducing the new investigatory powers without
offences and penalties attached. Because the reactive rail investigatory powers are modelled

2The Tool sets out a penalty scale for harm and types of offenders — it assigns a recommended penalty amount
depending on the overall harm category, which ranges from a scale of 1-10.
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off the CAA and HSWA, we recommend fully adjusting the penalties to ensure consistency
across comparable regimes.

Consultation

13

No public consultation has been undertaken yet regarding the introduction of offences and
penalties for these new investigatory powers. Officials intend to raise this policy matter with
the Transport and Infrastructure Committee through the initial briefing, due to be presented
to the Committee on 9 October 2025. The Committee may wish to seek the views of
submitters involved in rail activities on this matter through the hearings process.

Ministry of Justice Offences and Penalty Vet Team

14

15

The Ministry has engaged with The Ministry of Justice Offences and Pénalty Vet#Team (OPV)
regarding introducing new offences and penalties. OPV agree thatrthe new reactive rail
investigatory powers proposed for inclusion in the Railways Act appear necessary to address
a gap with how existing provisions provide for NZTA to initiate investigations of its own
initiative. OPV is not strongly opposed to either of the optians'the Ministry has proposed.
However, in the limited time available, OPV is more comfortable with Option Two.

While we acknowledge OPV’s views, the Ministry’s\pfeferred’eption is still Option One, as
Option One will ensure consistency across comparable‘regimes and enable the effective
enforcement of the investigatory powers te.a greater@xtent compared to Option Two (see
Annex 4 for the differences in the refined financial penalties between Options One and Two).

Next steps

16

17

Subject to your agreement,ywe willsend a Cabinet paper and Regulatory Impact Statement
for your approval in.early October, If approved by Cabinet, the Ministry’s Departmental
Report to the SelectiCommittée in early November will recommend adding the offences and
penalties tothe 'RSTA Bill. If they agree, the Select Committee would then issue instructions
for the Pafliamentary!Counsel Office to include the offences and penalties in the revision-
tracked version af the RSTA Bill.

You may alSorwish to forward this briefing to the Minister for Rail for his information.
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ANNEX 1: CATEGORISATION TOOL'’S SIX-STEP PROCESS

Section 2: Categorising offences

1. Drawing on the principles above, this Tool provides a six-step decision-making process
to categorise offences, so penalties can be consistently applied.

Step 1: Consider the offence’s design, use, and associated data

« select offences to review, considering groups of related offences together R I ;
are the offences clearly articulated and defined? ?\
can we understand the specific actions and circumstances that constitute the

Step 2: Assess the offence’s severity

offences?

how has the offence been applied in the past, how often, an \t’:al ha@
the type(s) of harm Q/Q

resulted from the offence? ;
the likelihood of harm should the offence occu

Step 3: Identify the type of offender the pe

how severe the consequence is or may be rﬁ eventuate

an individual

an individual in a position of r SI:I %@ual regulated individual)

a business or undertaking.

Step 4: Use the Tool to assi {(«m level

apply the categon ested levels of penalties to the offences,
according to the andﬁ s of harm and types of offenders, to set an initial
penalty level.

Step 5: (::cmslle~ éalnst the remaining two Framework principles

o will tthnaI s a deterrent to undesirable behaviour?
e s it proporti o harm and consistent with similar offences?
Step 6: Reﬁne ancial penalty

/\Q*

|n light of the process at step five, whether there is a need to adjust the
egory and/or add another penalty level

the offence need an infringement fee - that is, is it:

o a strict or absolute liability offence; and

o not so serious that a conviction should be recorded against the offender
do a ‘public policy contextual factors check’ — are there any factors (like a
particular offence’s likely impact on a vulnerable population group) that make an
adjustment to the penalty level appropriate
does the financial penalty seem appropriate taking all the above steps into
account?

move the penalty up or down a harm category where necessary.

IN CONFIDENCE

Page 7 of 10



IN CONFIDENCE

ANNEX 2: OPTION ONE — FULLY ADJUST PENALTIES SUGGESTED BY THE CATEGORISATION TOOL TO ALIGN WITH COMPARABLE REGIMES

Duty to assist
inspectors

(CAA, s 293;
HSWA, s 176)

Failure to provide
name, residential

address and date
of birth

(CAA, s 295;
HSWA, s178)

Impersonating an
inspector

(CAA, s 296;
HSWA, 180)

Compliance with
improvement
notice

(CAA, s 300,
HSWA, s 103)

Compliance with
non-disturbance
notice

(CAA, s 304;
HSWA, s 110)

Remove, destroy,
damage or deface
a notice

(CAA, s 311;

HSWA, ss 117 &
118)

Identifying cause of an accident or
incident crucial to preventing future
harm. Inability to identify the cause
may increase the chance of a similar
event occurring in the future.

This information may be relevant to

an investigation and failure to provide

it could have a safety risk if it hinders
the inspector’s ability to investigate
the cause of an accident or incident.

Someone who is not an inspector is
exercising intrusive investigatory
powers. This could result in a person
obtaining information that they
should not have access to. The
likelihood of this is low.

Non-compliance could result in a
serious risk to safety as the issue
identified in the notice has not been
remedied.

Non-compliance could affect the
inspector’s ability to investigate. A
person who does not perform the
obligations specified in the non-
disturbance notice could also
significantly hinder the investigation.

An inspector has chosen to display a
notice because they want it to be
visible (e.g. displaying a non-
disturbance notice so people know a
particular vehicle, building or place is
to remain undisturbed).

System — 20

Safety — 15
Environment/property — 10
Total: 45 (category 5)

System —5
Safety — 5
Total: 10 (category 1A)

System — 10
Safety — 5
Total: 15 (category 1B)

System — 51

Safety — 20
Environment/property — 10
Total: 81 (category 7)

System — 51
Safety — 15

Individual:® $5,000

Special regulated individual:*
$15,000

Body corporate: $50,000

Individual: $250
Special regulated individual: $750

Individual: $750

Special regulated |nd|V|duaI
$2,250

Individual: SZO%
Special re wdual%
$60 ?\
e
Sp cm@lated individual:

Environment/pr
Total: 76 (category &d corporate: $200,000

System — 10
Safety — 5
Total: 15 ( 1B)

&

Special regulated individual:
$2,250

Body corporate: $7,500

%\% Individual: $750

Consider penalty against remaining Framework principles

ce, and penalties

\/
Deterrence: having a penalty attached provides an incentive for ia
are sufficiently high relative to the perceived benefits of offe

and HSWA but differs for
and ‘special regulated

ects the fact that rail
ccupation themselves but are subject to
ipant that employs them.

Proportionality: penalty for body corporates aligns with the
individuals. However, taking the number between ‘individua
individuals” would ensure consistency across secto

personnel are not necessarily part of a regulate
the regulatory requirements aced on ther.

Deterrence: penalty is not

noug ve to the perceived benefits of offending.

the CAA and HSWA. Given the low initial
ty should be increased.

Proportionality: p 5 incons ste
penalty, and th n en

<<(/\f</

Ityl not high enough relative to the perceived benefits of offending.
enal

enaIty is inconsistent with the CAA and HSWA. Given the low initial
is inconsistency, the penalty should be increased.

Q

eterrence: having a penalty attached provides an incentive for compliance, and penalties
are sufficiently high relative to the perceived benefits of offending.

Proportionality: initial penalty levels are close enough to the CAA and HSWA that, to ensure
consistency, the penalties should be aligned with those Acts. This also reflects the fact that
rail personnel are not necessarily part of a regulated occupation themselves but are subject
to the regulatory requirements placed on the rail participant that employs them.

Deterrence: having a penalty attached provides an incentive for compliance, and penalties
are sufficiently high relative to the perceived benefits of offending.

Proportionality: initial penalty levels are close enough to the CAA and HSWA that, to ensure
consistency, the penalties should be aligned with those Acts. This also reflects the fact that
rail personnel are not necessarily part of a regulated occupation themselves but are subject
to the regulatory requirements placed on the rail participant that employs them.

Deterrence: penalty is not high enough relative to the perceived benefits of offending.

Proportionality: penalty is inconsistent with the CAA and HSWA. Given the low initial
penalty, and this inconsistency, the penalty should be increased.

Individual: $10,000
Any other person: 550,000

Any person: $10,000

Any person: $10,000

Individual: $50,000
Any other person: $250,000

Individual: $50,000
Any other person: $250,000

Individual: $5,000
Any other person: 525,000

3 A ‘regular’ individual participating in the transport system with no significant responsibilities or business (commercial) or undertaking interests, such as someone licensed to drive a domestic car, a recreational boat user or a passenger in a vehicle.
4 An individual in a position of responsibility, usually acting in a professional capacity, with special duties such as masters of ships, aircraft pilots, commercial passenger service drivers or holders of dangerous goods endorsements.
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ANNEX 3: OPTION TWO — PARTIALLY ADJUST PENALTIES SUGGESTED BY THE CATEGORISATION TOOL TO ALIGN WITH COMPARABLE REGIMES

Refined penalty Compare to CAA/HSWA

Duty to assist
inspectors

Failure to
provide name,
residential
address and
date of birth

Impersonating
an inspector

Compliance
with
improvement
notice

Compliance
with non-
disturbance
notice

Remove,
destroy,
damage or
deface a
notice

Identifying cause of an accident or incident
crucial to preventing future harm. Inability
to identify the cause may increase the
chance of a similar event occurring in the
future.

This information may be relevant to an
investigation and failure to provide it could
have a safety risk if it hinders the
inspector’s ability to investigate the cause
of an accident or incident.

Someone who is not an inspector is
exercising somewhat intrusive investigatory
powers. This could result in a person
obtaining information that they should not
have access to. However, the likelihood of
this is low.

Non-compliance could result in a serious
risk to safety as the issue identified in the
notice has not been remedied. However, an
improvement notice is probably not
appropriate where the contravention needs
to be remedied immediately.

Non-compliance could affect the
inspector’s ability to investigate. A person
who does not perform the obligations
specified in the non-disturbance notice
could also significantly hinder the
investigation.

An inspector has chosen to display a notice
because they want it to be visible (e.g.
displaying a non-disturbance notice so
people know a particular vehicle, building
or place is to remain undisturbed).

&

System — 20
Safety — 15

Environment/property

-10

Total: 45 (category 5)

System —5
Safety — 5

Total: 10 (category 1A)

System — 10
Safety — 5

Total: 15 (category 1B)

System —51
Safety — 20

Environment/property

-10

Total: 81 (category 7)

System — 51
Safety — 15

Environment/prope

-10

Total: 76 (cateQ)

System — 10
Safety — 5

Total: 15 (cate

\
Q/@

Individual: $5,000

Special regulated individual:

$15,000
Body corporate: $50,000

Individual: $250

Special regulated individual:

$750

Individual: $750

Special regulated individual:

$2,250

Individual: $20,000

$60,000
Body corpora

2

y cor

&1 ividual: $750

Special regulated individual:

$2,250
Body corporate: $7,500

Consider penalty against remaining Framework principles

Deterrence: having a penalty attached provides an incentive for
compliance, and penalties are sufficiently high relative to the
perceived benefits of offending.

and HSWA that the penalties should be aligned with those Act

A
Proportionality: initial penalty levels are close enough to the %;

Deterrence: penalty is not high enou
benefits of offending.

relative to th&mgd

Proportionality: penalty is not rop@nate to ¥f:nce and
should be adjusted up one tegory to ely respond to
the offending and to br@ alty clo?g e CAA and HSWA

levels.

Deterrence: pen % high’enough’relative to the perceived
benefits of offending.
iona is notyproportionate to the offence and

Proportionali enalty i
sho |“&ﬁsted ne harm category to effectively respond to
tg nding aQiri the penalty closer to the CAA and HSWA

Qg a penalty attached provides an incentive for

4 Deterr
special regulated indjidNgl: compliante, and- penalties are sufficiently high relative to the
% ed benefits of offending.
,000

rtionality: initial penalty levels are close enough to the CAA
HSWA that the penalties should be aligned with those Acts.

i '@20,000& Deterrence: having a penalty attached provides an incentive for
| regula%dividual:
.

compliance, and penalties are sufficiently high relative to the
perceived benefits of offending.

Proportionality: initial penalty levels are close enough to the CAA
and HSWA that the penalties should be aligned with those Acts.

Deterrence: penalty for body corporates is not high enough
relative to the perceived benefits of offending. The penalty for
individuals is also a bit too low to effectively deter this behaviour.

Proportionality: penalty is not proportionate to the offence and
should be adjusted up one harm category to effectively respond to
the offending and to bring the penalty closer to the CAA and HSWA
levels.

IN CONFIDENCE

Individ 0,000

person: $50,000

Any person: $2,250

(special regulated individual
amount)

Any person: $5,250

(special regulated individual
amount)

Individual: $50,000
Any other person: $250,000

Individual: $50,000
Any other person: $250,000

Individual: $3,750

(special regulated individual
amount)

Any other person: $12,500

CAA, s 293; HSWA, s 176
Individual: $10,000
Any other person: $50,000

CAA, s 295; HSWA, s 178
Any person: 510,000

CAA, s 296; HSWA, s 180
Any person: $10,000

CAA, s 300; HSWA, s 103
Individual: $50,000
Any other person: $250,000

CAA, s 304; HSWA, s 110
Individual: $50,000
Any other person: $250,000

CAA, s 311; HSWA, ss 117 &
118

Individual: $5,000
Any other person: $25,000
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IN CONFIDENCE

ANNEX 4: DIFFERENCE IN THE REFINED PENALTIES BETWEEN OPTION ONE
AND OPTION TWO

o

Duty to assist inspectors Individual: $10,000 Individual: $10,000

Any other person: $50,000 Any other person: $50,000
Failure to provide name, Any person: $10,000 Any person: $2,250
residential address and date of Q
birth

Impersonating an inspector Any person: $10,000 Any peﬁon: $5,2§®

Compliance with an Individual: $50,000 In@lalz S %

improvement notice Any other person: $250,000 @ oth n: $250,000

Compliance with a non- Individual: $50,000 % Ind@: $50,000
disturbance notice Any other person: 525% ther person: $250,000
Remove, destroy, damage, or Individual: SS,WQ Individual: $3,750

deface a notice Any other pe 1825, Any other person: $12,500

IN CONFIDENCE
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