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6

As well as producing an LTIB that delivers on the requirements under the Act, the
intention is to provide an evidence base which could be used to develop an AV
regulatory work programme and Roadmap. The final draft LTIB has been endorsed
by the Senior Leadership Team at the Ministry of Transport.

Engagement has been integral in the development of our LTIB
We also have dedicated substantial time to engaging with representatives and
organisations on the content and focus for the LTIB. We have engaged with a range
of different stakeholders including Age Concern, representatives from the disability
sector, local government including regional and city councils, academics, Business
NZ and other government agencies.

8

Notably, one stakeholder group that we struggled to engage with (despite concerted
efforts), was Māori. Given the existing commitments for Māori pertaining to the
current Resource Management Act and Three Waters Reforms, coupled with the low
immediate importance of this topic area and its time horizon, engagement was
difficult. To ensure we have covered the impact on Māori we have focussed on
reflecting existing literature in the paper, and targeted Māori commentators through
the Ministry’s Te Ao Māori Knowledge Hub.
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7

We will release the final draft LTIB document for public consultation in May

The Public Service Act 2020 requires agencies to consult with the public twice before
the final LTIB is tabled with the House of Representatives by 30 June 2022.

10

The second public consultation process will focus on the content of the LTIB and how
well we have incorporated the initial feedback received. This serves as an opportunity
for stakeholders to comment on the final draft of the LTIB before it goes to Select
Committee.

11

The final draft of the LTIB will be sent to directly to the stakeholders we have engaged
with, as well as posted on different channels for wider engagement including the
Ministry and Public Services Commission websites, through the Transport Knowledge
Hubs and on social media (Facebook, LinkedIn).
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The consultation period will be three weeks from 6 May to 27 May 2022. We do not
perceive any risks with the release of the final draft LTIB and will respond to any
feedback accordingly.
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9

O

You will table the final LTIB in the House of Representatives where it will be
subject to a select committee review
13

Once we have incorporated the feedback from the second public consultation, we will
provide you with the final version of the LTIB. The deadline for tabling the final version
of the LTIB is 30 June 2022. You should expect the final LTIB in the week of 27 June.
At this stage there is nothing for you to do until the consultation process is completed.

14

Once the LTIB is tabled it is likely to be referred to the Transport and Infrastructure
Select Committee (Select Committee). We will brief you and provide any supporting
documentation if you are required to present the LTIB to them.

UNCLASSIFIED
Page 4 of 4

UNCLASSIFIED

ANNEX 1 – LTIB requirements
The LTIB is a statutory requirement to be led by chief executives
1

The Public Service Act 2020 (Schedule 6, clauses 8 and 9) introduced a requirement
for agencies to develop a Long-term Insights Briefing (LTIB) at least once every three
years.

2

LTIBs are designed to be led by chief executives, who:

•

are required to select the subject matter for the Briefing. They must do this by
considering those trends, risks and opportunities that are particularly relevant to
their department’s functions.

•

can select the time horizon that is the most appropriate for the area under
investigation.

•

must consider the consultation feedback when finalising the sub ect matter for
the LTIB (before it is drafted) and then the content of the LTIB. This means
genuinely considering matters raised during consultation. However, the final
decision rests with chief executives and there may be good reasons not to
adopt an approach suggested during consultation.

•

also need to appropriately consider Māori and Treaty interests as part of their
thinking on the LTIBs.
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are asked to produce a briefing in time for it to be presented to Parliament by
30 June 2022.

FF

The Public Service Act requires LTIBs to be produced independently of Ministers.
This means that we will be keeping you informed of progress on a ‘no surprises’
basis, but we will not be asking you to approve the briefing and we are unable to seek
your input on the content

O
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ANNEX 2 – Survey for public consultation
Survey purpose
We appreciate your interest in Te Manatū Waka’s Long-term Insights Briefing (LTIB) on the
impact of automated vehicles operating on New Zealand roads.
The Ministry chose to investigate the impact of automated vehicles as they present
significant challenges and opportunities for the transport system over the next 10-15 years.
The impacts will be wide-reaching and will affect different groups in New Zealand society.
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The LTIB provides the opportunity to understand these potential impacts in more depth, and
in a New Zealand specific context. Your views will help shape how we further this work and
how it is presented at Select Committee. As such, we are keen to hear your thoughts on the
content we have included in the briefing.
The following questions have been structured around the key themes discussed in the
briefing. There are eight questions in total. It should not take more than 15 minutes to
complete the survey questions. There is also an opportunity to comment on anything else
you would like to at the end of the survey questions.
The consultation period closes 5pm Friday 27 May.

Please note that the questions are not compulsory to answer, please type NA if you do not
have any comments on a given question. Before you begin, could you please indicate who
you are responding on behalf of:
Myself (as an individual)
A New Zealand business
An industry organisation or advocacy group
A local government agency
A central government agency
Academia
Other, please specify
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Survey questions
Question one: Safety
Safety is the primary consideration for regulators when considering the impact of AVs. The
LTIB attempts to emphasise the importance of safety when thinking about the potential
impact of AVs. It does this by raising the concerns that New Zealanders, the transport sector,
and regulators might have, and identifying what to consider when responding to those
concerns.
1. What, if anything, is missing from the LTIB discussion on safety and AVs? Please
write N/A if you do not wish to comment
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Question two: Equity
We know that the introduction of AVs on New Zealand roads will affect different groups in
society differently. The LTIB attempts to clarify where some of these equity challenges might
lie and outline how equity could be impacted through the introduction of AVs.
2. What, if anything, is missing from the LTIB discussion on equity and AVs? Please
write N/A if you do not wish to comment

Question three: Regulation
For AVs to operate on New Zealand roads, existing regulations might need to be amended,
or new ones created. The LTIB attempts to outline what areas regulation should focus on
and where changes to regulatory settings might be required.
3. What, if anything, is missing from the LTIB discussion on regulation and AVs?
Please write N/A if you do not wish to comment

Question four: Compliance systems and processes
The introduction of AVs into the New Zealand vehicle fleet will inevitably result in some
changes to existing vehicle standards, compliance systems and process. The LTIB attempts
to identify those areas across the transport sector where change may be required and what
this change may need to look like.
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4. What, if anything, is missing from the LTIB discussion on compliance systems and
processes and AVs? Please write N/A if you do not wish to comment

Question five: Vehicle software
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A reliance on vehicle software in AVs to undertake the driving task introduces some risks to
the transport system. The LTIB attempts to highlight the potential cyber-security, privacy, and
software update risks, and identify what might need to be done to manage them.
5. What, if anything, is missing from the LTIB discussion on vehicle software risks and
AVs? Please write N/A if you do not wish to comment
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Question six: Economic disruption
AVs have the potential to disrupt jobs and professions, but also to improve business
efficiency and reduce costs for consumers. The LTIB attempts to outline the areas where
AVs might have these impacts and the implications for industry and Government as a result.
6. What, if anything, is missing from the LTIB discussion on economic disruption and
AVs? Please write N/A if you do not wish to comment

Question seven: Infrastructure
For AVs to be safely introduced across New Zealand, the e will need to be investment in
supporting infrastructure (both digital and physical) in at least some parts of the country. The
LTIB attempts to raise this as an area that needs further consideration.
7. What, if anything, is missing from the LTIB discussion on infrastructure and AVs?
Please write N/A if you do not wish to comment

Question eight: Transport outcomes
The transport outcomes framework has been used to help assess the impact AVs operating
on New Zealand roads could have. The LTIB has attempted to consider each of the five
outcomes ad drawn insights around what this could mean for future policy development for
each.
8. What, if anything, is missing from the LTIB discussion on the impact of AVs on New
Zealand’s transport outcomes? Please write N/A if you do not wish to comment
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If you have further comments on the Long-term Insights Briefing on the impact of
automated vehicles operating on Aotearoa New Zealand roads, please include them
below. Please write N/A if you do not wish to comment
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Meeting with the Maritime New Zealand Chair and Chief Executive –
10 May 2022
Key points
You are meeting with Jo Brosnahan (Chair) and Kirstie Hewlett (Chief Executive and
Director) of MNZ on 10 May 2022. At your last meeting with MNZ on 21 February 2022,
you discussed the following agenda items:
o

Te Korowai o Kaitiakitanga update

o

MNZ’s early thinking on the funding review

o

Recreational craft safety

o

Expectations around upcoming board appointments.
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•

•

This is the second of your regular meetings with the MNZ Chair and Chief Executive this
calendar year. MNZ is planning to provide its meeting advice to you later this week.

•

The meeting is an opportunity for you to discuss the impacts of Budget 2022 outcomes
and the ongoing pandemic on MNZ’s activities for 2021/22, expectations for 2022/23 and
the wider maritime sector. Suggested talking points are provided for your consideration in
blue boxes.
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Document 33
9 May 2022

OC2202692

Hon Grant Robertson
Minister of Finance

Action required by:
Monday, 30 May 2022

Hon Michael Wood
Minister of Transport
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CITY RAIL LINK LIMITED - CONFIRMATION OF DIRECTOR FEES
FOR 2022/23
Purpose

Seek your approval to maintain City Rail Link Limited (CRLL) director fees at current levels
for the 2022/23 financial year.

Key points
•

As set out under the Crown Company Director Fees Methodology, director fees need to
be approved annually by CRLL Shareholders the Minister of Finance, the Minister of
Transport and Auckland Council:

“Responsible Ministers will, with effect from 1 July of each year, confirm the level of
fees approved for the year,”
At present, the total fees approved for CRLL are $343,000 per annum. This is broken
down into a fee of $98,000 for the Chair and $49,000 per annum for each of the five
directors.

•

Officials from each of the shareholding agencies – the Ministry of Transport (the Ministry),
Treasury and Auckland Council - have reviewed the proposed fees, and recommend the
allocations remain the same in 2022/23.

•

The Ministry notes that an appointments’ process is underway for three positions: the
Chair and two members. It is expected that appointments to these positions will be made
in 2022/23.

•

O
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•

The Ministry of Transport has informed Sir Brian Roche, Chair of CRLL, of its
recommendation and he agrees with the proposed approach.

•

We recommend that you sign the special resolution attached at Appendix One to
approve a total of $343,000 in directors’ fees for CRLL. Auckland Council has already
agreed to the directors’ fees for 2022/23 and has signed the special resolution.

•

We recommend that you confirm directors’ fees for 2022/23 through the letter to the
CRLL Chair attached at Appendix Two.
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Appendix One

CITY RAIL LINK LIMITED
Special resolution approving directors’ annual fees effective 1 July 2022
The Shareholders of City Rail Link Limited resolved as a special resolution in writing in
accordance with section 122 of the Companies Act 1993:
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To approve directors’ fees of $343,000 per annum based on an ordinary unit rate of $49,000
per annum per director, with the Chair receiving twice the ordinary unit rate.
These fees are effective until next reviewed.

Dated:
Signed:

_________________

_________________

Minister of Transport

Minister of Finance

Auckland Council

O
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_________________
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12 May 2022

OC220338

Hon Michael Wood

Action required by:

Minister of Transport

Friday, 20 May 2022

R
IC E
IA LE
L AS
IN E
FO D
R UN
M D
AT E
IO R
N TH
AC E
T
19
82

REVIEW OF CROWN ENTITIES’ DRAFT STATEMENTS OF
PERFORMANCE EXPECTATIONS FOR 2022/23
Purpose

This briefing provides advice on transport Crown entity draft 2022/23 Statements of
Performance Expectations (SPEs) for your consideration.

Key points

You received draft SPEs for the four transport Crown entities you are responsible for,
on 29 April 2022.

•

You are required to provide comments (if any) on these draft SPEs no later than 15
working days after receipt (i.e , by 20 May 2022).

•

The Ministry of Transport (the Ministry) has reviewed the draft SPEs to ensure they
meet statutory requirements, particularly the Crown Entities Act 2004, and other
requirements including good practice guidance published by the Treasury and central
agencies. Please refer to Appendix One for a summary of the Ministry’s analysis and
key comments on each Crown entity SPE.

•

The Ministry has drafted some proposed feedback on each entity’s draft SPE for your
consideration these letters are attached in Appendix Two.

•

Crown entities must consider your comments before finalising the 2022/23 SPE by
30 June 2022. SPEs must then be published on the internet as soon as practicable.

You have flexibility as to when you table final SPEs in the House of Representatives.
Sec ion 149L of the Crown Entities Act 2004 allows responsible Ministers to table
final SPEs upon receipt, or at the same time as the entity’s Annual Report for the
previous financial year (thereby providing Parliament with a backward- and forwardlooking view of the entity).

O
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REVIEW OF CROWN ENTITIES’ DRAFT STATEMENTS OF
PERFORMANCE EXPECTATIONS FOR 2022/23
The Statement of Performance Expectations (SPE) provides an important
opportunity for you to influence an entity’s priorities
1. You have received draft SPEs for the following transport Crown entities you are
responsible for:
Waka Kotahi NZ Transport Agency (Waka Kotahi)

•

Civil Aviation Authority (CAA)

•
•
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•

Maritime New Zealand (MNZ)

Transport Accident Investigation Commission (TAIC).

2. You have also received a draft SPE and Statement of Intent from City Rail Link Ltd –
you will receive a separate briefing on these.

3. The purpose of an SPE is to allow you - as responsible Minister - to participate in the
process of setting annual performance expectat ons; to enable the House of
Representatives to be informed of those expectations; and to provide a basis against
which to assess actual performance (refer to Section 149B of the Crown Entities Act
2004). Crown entities must prepare a new SPE every year.
4. Your recent letter of expectations to each Crown entity board provides important
context and input to the draft 2022/23 SPE. Other relevant context for all transport
Crown entities includes the Transport Outcomes Framework and the Government
Policy Statement on Transport.

A focused and well articulated SPE can improve alignment, performance, and
resource utilisation around key priorities
5. The Ministry provided feedback on earlier drafts of each SPE, primarily focused on
improving the clarity of each entity’s performance story. Please refer to Appendix
One for a summary of the Ministry’s analysis and key comments on each entity’s
SPE.

O
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6. Developing a high-quality performance measurement framework is resource intensive
and requires commitment. The Ministry will work with each entity over the coming
year to improve performance frameworks and measures included within SPEs,
Statements of Intent and Estimates of Appropriations.

Transport agencies face a common set of short-term challenges
7. COVID-19 has contributed to cost pressures, labour shortages, and supply
constraints. While these market conditions will continue to prevail in 2022/23, the
opening of New Zealand’s borders from the end of July will help to offset the financial
impact on transport Crown entities.
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8. Transport Crown entities also face increasing complexity, due in part to climate
change commitments, increased public scrutiny and stakeholder expectations. As a
result, Crown entities are seeking to improve the quality of their systems, processes,
and services. However, a tight labour market will make it more challenging to attract
and retain key talent, and therefore improve productivity and/or service levels.
9. Budget 2022 decisions have a direct impact on the priorities and operations of Crown
entities. The Crown entities will need to reflect any new initiative approved for
funding, along with the outcomes and priorities in the SPE. The Ministry will work with
each Crown entity to ensure Budget 2022 decisions are appropriately reflected.
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Next steps

10. Crown entities must consider your comments (if any) on the draft SPE and provide
final documents to you by 30 June 2022. You are then required to table the SPE in
the House of Representatives.

Attachments

Summary comments on draft 2022/23 SPEs (refer to Appendix One).
Draft letters to each Crown entity, providing comments on draft 2022/23 SPEs (refer
to Appendix Two).
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Appendix Two: Draft letters to Crown entities providing comment on SPEs for
2022/23
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Sir Brian Roche
Chair
Waka Kotahi NZ Transport Agency

Dear Sir Brian

Statement of Performance Expectations for 2022/23

Thank you for submitting the Waka Kotahi NZ Transport Agency’s (Waka Kotahi) draft
2022/23 Statement of Performance Expectations (SPE) for my review.

I appreciate the time and effort that has gone into preparing this document and acknowledge
the strategic challenges facing Waka Kotahi. The past few years have added more
complexity to the operating environment with supply chain constraints, a tight labour market
and considerable revenue reduction. I also acknowledge the substantial expectations that
Waka Kotahi is working towards, from both the Government and the public.
Ministerial feedback

I have some specific feedback on the draft SPE, including:

Acknowledging the challenging operating context that Waka Kotahi faces over the
coming year and beyond, it may be beneficial for the SPE to better articulate the risks as
they relate to 2022/23, and the potential trade-offs and consequences, if risks materialise
and impact delivery.

•

The system outcome measures provide good alignment to key priorities including
decarbonisation, safety, and public transport. However, I would like Waka Kotahi to
consider developing system outcome measures which are better reflect core legislative
functions, to help the public understand Waka Kotahi’s broader contribution to system
outcomes.

•

•
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•

Consistent with the Letter of Expectations, I would like Waka Kotahi to continuously
improve the performance story of key areas, including Road to Zero, value for money and
regulation, from funding through to delivery.
Waka Kotahi’s regulatory function requires a greater level of transparency, given the
importance and materiality of this independent function. As such I would like Waka Kotahi
to increasingly communicate both the financial and performance elements of the
regulatory function in a manner that provides greater levels of visibility to the public.
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•

I encourage the Board to consider the accessibly and readability of the SPE, as the draft
includes a lot of operational content. Please consider focusing your SPE on articulating in a concise manner - Waka Kotahi’s priorities and core business, as well as the
uniqueness of its operating environment in the year ahead, supported by a set of relevant
performance measures. This would help Parliament and the New Zealand public to better
understand Waka Kotahi’s performance in 2022/23.

•

Given recent Budget 2022 decisions and existing Crown funding, there is a significant
amount of funding appropriated to Waka Kotahi. As such, I would like you to work with
the Ministry to ensure the intent and outcomes relating to initiatives (particularly relating
to the Climate Emergency Response Fund) are reflected in your final SPE.
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I recognise the financial pressures facing Waka Kotahi and the risk that this may adversely
impact the delivery of activities in 2022/23. I appreciate that work is underway with the
Ministry to develop an understanding of funding and cost escalation pressures and that we
will discuss these at our next meeting.
I acknowledge 2022/23 will be a significant year for Waka Kotahi, and look forward to our
continued engagements and work to improve transport outcomes for New Zealanders.
Yours sincerely

Hon Michael Wood
Minister of Transport

Nicole Rosie Chief Executive, Waka Kotahi NZ Transport Agency
Bryn Gandy, Acting Chief Executive, Ministry of Transport
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Copy to:
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I look forward to our continued engagements and work to improve transport outcomes for
New Zealanders.
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Yours sincerely

Hon Michael Wood
Minister of Transport

Keith Manch, Chief Executive, Civil Aviation Authority
Bryn Gandy, Acting Chief Executive, Ministry of Transport
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Copy to:
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Dear Jo
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Jo Brosnahan
Chair
Maritime New Zealand

Statement of Performance Expectations for 2022/23

Thank you for submitting the Maritime New Zealand (MNZ) draft Statement of Performance
Expectations (SPE) for 2022/23 for my review.

I appreciate the time and effort that has gone into preparing this document and the challenges
involved in updating financial forecasts between Budget 2022 decisions being communicated
to you and the draft SPE statutory deadline of 30 April 2022, particularly as you prepare for the
reopening of maritime borders.
The draft SPE responds well to my expectations (as set out in the 2022/23 Letter of
Expectations), and the Government s priorities such as Accelerating the recovery and rebuild
from the impacts of COVID-19.
Ministerial feedback

I have some specific feedback on the draft SPE, including:

I understand that the SPE’s financial statements will be updated in June 2022 to reflect
Budget 2022 outcomes and you are working with the Ministry on clarifying your mutual
understanding of aspects of these statements such as the liquidity facility. I expect you to
work closely with Ministry officials as you finalise your SPE.

•

Effective performance measures are important for both internal and public accountability.
I encourage MNZ to engage with the Ministry on continuous improvements for performance
measures. I acknowledge that these can take time to develop but would like the 2023/24
SPE to include some performance measures that more accurately reflect MNZ’s progress
with important pieces of work like the implementation of the regulatory framework.
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•

•

As mentioned in the email sent by my office on 4 May 2022, it is important that you prioritise
the measure “The number of National Response Team field oil spill response exercises
conducted annually” in particular so that operational readiness is maintained.
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I look forward to our continued engagements and work to improve transport outcomes for
New Zealanders.
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Yours sincerely

Hon Michael Wood
Minister of Transport

Kirstie Hewlett, Chief Executive, Maritime New Zealand
Bryn Gandy, Acting Chief Executive, Ministry of Transport
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Copy to:
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Jane Meares
Chief Commissioner
Transport Accident Investigation Commission

Dear Jane

Statement of Performance Expectations for 2022/23

Thank you for submitting the Transport Accident Investigation Commission’s draft 2022/23
Statement of Performance Expectations (SPE) for my review.
I appreciate the time and effort that has gone into preparing this document and acknowledge
the upcoming challenges faced by the Commission over the year ahead. I appreciate your
ongoing and proactive engagement on these matters during our regular meetings.

In terms of specific comments for the 2022/23 SPE, my Office has already informed the
Commission that I have no comments to make. I understand the Ministry of Transport has also
emailed the Commission separately on some minor matters within the document.
I look forward to continuing to work with you to improve transport outcomes for New
Zealanders.
Yours sincerely,
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Hon Michael Wood
Minister of Transport
Copy to:

Martin Sawyers, Chief Executive, Transport Accident Investigation
Commission
Bryn Gandy, Acting Chief Executive, Ministry of Transport
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BRIEFING
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Action required by:
Friday, 20 May 2022
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Hon Michael Wood
Minister of Transport
Hon Grant Robertson
Minister of Finance

CITY RAIL LINK LIMITED STATEMENT OF PERFORMANCE
EXPECTATIONS 2022/23 AND STATEMENT OF INTENT 2022-25
Purpose

In this report we provide advice on City Rail Link Limited’s (CRLL’s) draft Statement of
Performance Expectations (SPE) 2022/23 and Statement of Intent (SOI) 2022-25. We have
also provided – for your consideration a letter providing comments on both documents.
Key points

As shareholders in CRLL, you have an important role to play in setting expectations
for the entity and influencing their public accountability documents, including the SPE
and SOI.

•

CRLL provided you with a copy of its draft SPE and SOI on 30 April 2022. You have
15 working days to provide feedback on both documents from this date, i.e. by 20
May 2022. CRLL must take any feedback into account before finalising their SPE and
SOI prior to 1 July 2022.

•

Overall, we are satisfied that the content of the SPE and SOI align with shareholders’
expectations for CRLL, but suggest some potential improvements for CRLL’s
consideration in the draft letter to the Chair (see paragraph 27).
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•

•

Although we are comfortable that the content of the SOI is appropriate, the period
covered is shorter than the minimum period required by s139(2) of the Crown Entities
Act 2004. We have suggested draft wording in the letter to the Chair to address this
issue.

•

The Ministry of Transport and the Treasury have consulted with Auckland Council on
the proposed feedback included within the attached letter to the CRLL Chair. They
are comfortable with its content.
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CITY RAIL LINK LIMITED STATEMENT OF PERFORMANCE
EXPECTATIONS 2022/23 AND STATEMENT OF INTENT 2022-25
The Statement of Performance Expectations (SPE) and Statement of
Intent (SOI) provide an important opportunity for you to influence
an entity’s short- to medium-term priorities
CRLL provided its draft SPE and SOI on 30 April 2022 for your review
An SPE is a statutory planning and accountability document governed by the Crown
Entities Act 2004 (the Act).

2

The purpose of an SPE is to:
•
•
•
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1

enable you to participate in the process of setting annual performance
expectations

enable the House of Representatives to be informed of those expectations
provide a base against which actual performance can be assessed.

3

SOIs have a similar purpose, but outline st ategic intentions and medium-term
undertakings. The SPE operates within those intentions and includes reporting
towards those intentions. SOIs must cover a minimum of four years, and be refreshed
either at least every three years or at your direction As CRLL’s current SOI was
published in June 2019 it is required to publish an updated SOI prior to 1 July 2022.

4

CRLL provided you with drafts of both documents on 30 April 2022 (Appendix One
and Two). The Act requires you to provide comments on these documents within 15
working days of receipt; i.e. by 20 May 2022. The entity must take this feedback into
account before finalising the SPE and SOI before 1 July 2022.

CRLL’s draft SPE and SOI should be viewed as part of the wider accountability framework
for the CRL project

7
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6

CRLL is a single objective company with performance accountability for the project
managed through a separate Project Delivery Agreement (PDA). The combination of
the PDA and the SPE provides a comprehensive accountability framework for CRLL
and the City Rail Link (CRL) project.

CRLL’s SOI must reflect both the Government’s overarching objectives and priorities
for the transport sector, as well as the strategic objectives of Auckland Council.

O

5

Your Letter of Expectations (LoE) to the CRLL Chair (dated 2 May 2022) sets out
expectations for the Board of CRLL for the 2022/23 year. A copy of this letter is
attached as Appendix Three.
CRLL’s LoE is different from the other agencies within the transport sector, as the
PDA already provides a clear set of expectations around what the company is to
deliver. Therefore, the LoE largely focuses on the ways CRLL gives effect to the PDA.
The draft SPE and SOI incorporate expectations from the LoE that go beyond what is
already covered in the PDA (including performance measures for health and safety
and for community and stakeholder engagement).
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Strategic Alignment
CRLL’s draft SOI covers a period of three years. This period aligns with the original target
completion date for the project, but falls short of the minimum period required by the Crown
Entities Act 2004.
CRLL’s draft SOI sets out the company’s strategic objectives for the period 1 July
2022 to 30 June 2025 (Appendix Two). The focus of the draft SOI is the completion
of the CRL project which is expected to be achieved during the SOI period (with
target completion dates to be updated following analysis of COVID-19 delays).

10

Section 139(2) of the Act specifies that each SOI must cover a minimum period of
four years. CRLL have chosen a three-year period as it aligns with the expected
completion date of the CRL project. Following the completion of the project and f nal
asset transfers CRLL’s current functions will cease and the future of the company will
be subject to Shareholders’ decisions.

11

s 9(2)(g)(i)
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9

No formal plans have yet been made
to wind-up the company. Although you are able (under s139B(3) of the Act) to grant
CRLL an exemption from the requirements of s139 “if a Crown entity is likely to be
disestablished or, in the case of a Crown entity company, removed from the register
under the Companies Act 1993”, we are of the view that there is not enough certainty
around the future of CRLL to satisfy this requirement
12

CRLL is not able to provide meaningful information about its strategic intentions post
the completion of the project. For this reason extending the SOI’s end date to 30
June 2026 is unlikely to provide Shareholders or Parliament with any additional
information about CRLL.

13

We have included text in the draft reply letter (Appendix 3) reminding CRLL of the
requirements of the Act and encouraging them to consider extending the end date of
their draft SOI If they do not wish to do so, the letter suggests that they acknowledge
the requirements of s139(2) within their SOI and explain why they have chosen a
shorter period.

CRLL’s strategic context has changed since its last SOI was released, and the draft SOI
reflects those shifts

FF

Although CRLL’s overall objectives remain the same as the previous SOI, the content
and many of the measures have been updated to reflect changes to CRLL’s strategic
context. The main changes are:

O

14

•

Changes to recognise completed procurement: Recognition of the
integration of the C5 and C7 contracts into the C3 contract (Project Alliance
Agreement).

•

COVID-19: Disclosure of the uncertainty of the impact of COVID-19 on the CRL
project. The impact of this uncertainty on contract end dates as well as costs
are specifically discussed.

•

Oversite Development: The draft SOI reflects the change in CRLL’s role from
leading work on development opportunities to supporting Eke Panuku and
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Kāinga Ora in their work to develop the programme business case. CRLL has
introduced new measures for areas that it remains accountable for (consent
obligations and below ground infrastructure).
Health and Safety: Commentary and measures have been updated to reflect
CRLL’s increasing maturity in this area. Changes to health and safety measures
being made for the first time in 2022/23 are discussed in paragraph 18 below.

•

Communication and Engagement: Further detail has been added to reflect
CRLL’s close relationships with KiwiRail, Auckland Transport, and Mana
Whenua.

Overall, we are comfortable that the draft SOI adequately reflects your expectations
for CRLL as well as the current operating context. Auckland Council has not raised
any concerns about the incorporation of their own strategic objectives.
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15

•

Delivery expectations and performance

The draft 2022/23 SPE is structured in the same way as the previous year’s SPE, and many
of the performance measures remain similar

CRLL’s draft SPE for 2022/23 is attached for your reference at Appendix One. The
SPE sets out the key milestones expected to be achieved over 2022/23 as well as
establishing performance targets over five key strategic areas. The draft SPE
provides short-term performance targets aligned with the medium/long-term strategic
objectives and contract completion dates contained in the draft SOI.

17

CRLL has incorporated the new service performance reporting standard – PBE FRS
48 Service Performance Reporting – in its draft SPE. This reporting standard
establishes principles and requirements for service performance information for
Public Benefit Entities (including Government entities). Although this standard
focusses on year-end reporting, entities have been advised to consider the
requirements when preparing SPEs and Estimates information. CRLL has chosen to
include a foreword on pages 9-10 of its draft SPE disclosing key judgements,
assumptions and contextual information relating to service performance information.

18

The strategic performance areas, with observations of changes from the 2020/21
SPE, include:

FF

16

O

•

Health and safety: Consistent with Sponsors’ expectations that health and
safety remains a top priority, CRLL has added an additional performance
measure – achieving a Health and Safety Performance Index (HSPI) score of
80 or more over a 12-month period. This indicator is calculated based on a
number of lag and leading indicators, and a score of 80 is regarded as a stretch
target for the NZ construction industry. s 9(2)(ba)(ii)

CRLL has retained its metric requiring an externally validated assessment of the
CRL HSE Management System using the Risk Management Maturity Model,
but is now aiming to achieve Level 3, and Level 4 in six or more areas (the
2021/22 target was for two or more areas).
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Consistent with previous years, CRLL is setting its Total Recordable Injury
Frequency Rate (TRIFR) target as “at or below seven injuries per million hours
worked”. While the TRIFR target has been determined within the context of the
New Zealand construction environment, we recommend you encourage CRLL
to continue to strive for a lower TRIFR (even if the performance measure target
remains). This message is consistent with your previous comments to CRLL
about the target TRFIR rate.
Project delivery: These targets are updated annually to reflect the key
milestones expected to be achieved in the upcoming year.

•

Funding envelope: SPE targets in this area remain largely unchanged – the
target relating to CRLL’s approved appropriation has been adjusted to allow fo
a 10% under-spend, which is more consistent with the nature of appropriations
and CRLL’s current environment. Although CRLL is still expected to manage
within the existing funding envelope for this financial year, uncertainty remains
about the impact of COVID-19 on overall cost and schedule. CRLL is currently
undertaking a comprehensive review of schedule and cost, including settlement
of the Link Alliance COVID-19 claim, and will update Sponsors late in 2022.

•

•

19
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•

Sustainability and social outcomes: There have been some minor
adjustments to these targets, reflecting updates to the progress of each contract
or completion of contracts. CRLL has performed well in this area to date, and
we have no concerns around the nature of these targets.

Community and stakeholder engagement: CRLL has added a new measure
relating to the Targeted Hardship Fund (THF) and is aiming to produce a Mana
Whenua partnership case study The THF measure focuses on the timeliness of
the processing of applications which we consider to be an important dimension
of the THF. We consider the targets this area to be consistent with the
expectations contained in your LoE.

Oversite development has not been included as a strategic performance area and
there are no specific targets for this in 2022/23. CRLL does however note (on page 8
of the draft SPE) its support for the development work being led by Kāinga Ora and
Eke Panuku. The draft SOI includes performance targets in the area, and we expect
to see these appear in future SPEs as the development work progresses.

FF

Financial performance

O

CRLL s forecasting expenditure within its current financial envelope for 2022/23, however
significant uncertainty remains about the impact of COVID-19.
20

CRLL is budgeting a deficit of $125 million for 2022/23, compared to a forecast deficit
of $395 million in 2021/22. Being in a deficit position is normal for CRLL (with
Shareholders’ contributions being recorded as contributed capital rather than
revenue) and results can vary significantly from year to year as the contracts progress
and assets are vested upon completion to their ultimate owners.

21

The SPE shows total contributions from Shareholders as $1,028 million (Crown share
$514 million) for the 2022/23 year, which is consistent with the funding appropriated
for the delivery of the project.
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22

CRLL is also forecasting THF revenue and expenditure of $6 million for 2022/23.
CRLL is working with its auditors to ensure THF revenue and expenditure is
appropriately disclosed, and changes will be made to the draft SPE to reflect this
feedback.

23

s 9(2)(j), s 9(2)(ba)(ii)

Risks
Key financial and non-financial performance risks for CRLL during 2022/23 include:
•
•
•
•
•
•
•
25
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24

uncertainty as a result of COVID-19, both in terms of costs and schedule

supply chain disruption (constraints, delays and extra costs with shipping)

a shortage of skilled staff and labour due to a tight construction market, thereby
impacting skilled and general labour availability and cost
higher than expected construction cost inflation

s 9(2)(g)(i)
s 9(2)(g)(i)

unexpected discovery of geographic constraints and unfavourable ground
conditions.

The CRL project is managed in a manner consistent with other large infrastructure
projects. A risk register is therefore managed by CRLL and is under constant review.
Sponsors receive monthly reporting from CRLL on both project delivery and financial
performance. The anticipated final cost of the contracts and project overall are riskadjusted every month. This information is also reviewed by the independent
Sponsors’ Assurance Manager and advice is provided to Sponsors based on those
reviews.

Consultation

We have consulted with Treasury on this briefing; and both Treasury and Auckland
Council have been consulted on the contents of the feedback letter to CRLL
(Appendix Four). Treasury and Auckland Council are comfortable with contents of
the letter and Treasury is comfortable with the contents of this briefing.

O

FF

26

Comments to the Chair
27

Based on our review of the draft SPE, and in consultation with Auckland Council, we
suggest the following themes are reflected in the response to the Chair (Appendix
Four):
•

re-emphasise the importance of the CRL project and the need for CRLL to
maintain high levels of transparency and accountability
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•

thank CRLL for their hard work in refreshing the SOI and providing a draft SPE
by the due date

•

note the importance of health and safety to Shareholders, s 9(2)(ba)(i)
Inform CRLL that you welcome the
addition of the HSPI to CRLL’s suite of health and safety measures and
encourage CRLL to achieve the targets it has set for itself
note the incorporation of oversite development measures in the draft SOI and
encourage CRLL to include these in future SPEs in line with the progress of the
development work

•

remind CRLL of the requirement for an SOI to cover a minimum of four years
and encourage them to either extend the period covered or to reference the
requirements in their final SOI and explain why a shorter period is appropriate.
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•

Next Steps

Please review the attached letter providing feedback at Appendix Four, alongside
CRLL’s draft SPE and SOI, and provide Shareholders’ feedback to CRLL before 20
May 2022. CRLL must consider your comments before finalising its SPE and SOI.

29

CRLL is required to publish the final SPE and SOI as soon as practicable, but no later
than 1 July 2022.

30

Final versions will be provided to your offices upon completion. The Minister of
Transport will be required to table these documents in the House of Representatives
(either upon receipt, or when CRLL’s 2021/22 Annual Report is tabled in late
October/early November 2022).

O
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28
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Appendices:
•
•
•
•

Appendix One: CRLL’s draft Statement of Performance Expectations 2022/23
Appendix Two: CRLL’s draft Statement of Intent 2022-25
Appendix Three: CRLL’s Letter of Expectations 2022/23
Appendix Four: Letter to Chair of CRLL on the draft Statement of Performance
Expectations 2022/23 and Statement of Intent 2022-25

O

FF

R
IC E
IA LE
L AS
IN E
FO D
R UN
M D
AT E
IO R
N TH
AC E
T
19
82

Note: Appendices One and Two are refused under Section 18(d). Final versions of these document
are available online at: www.cityraillink.co.nz/pubications
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Appendix 3

Sir Brian Roche
Chair
City Rail Link Limited
PO Box 105777
AUCKLAND 1141
s 9(2)(a)

Dear Sir Brian
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Letter of Expectations 2022/23 for City Rail Link Limited

I am writing on behalf of the shareholders to set out our expectations for City Rail Link Limited
(CRLL). While this letter is primarily to assist you in preparing your Statement of Performance
Expectations, it also outlines other expectations for your consideration.
Core expectations of shareholders, as Sponsors of the City Rail Link (CRL) project, are
expressed through the Project Delivery Agreement between Sponsors and CRLL. Our
overriding expectation is that CRLL will continue to mitigate the risks to the CRL budget and
timeframes where possible, to support Sponsors in realising the benefits arising from this
significant piece of infrastructure within the Auckland network. As you develop your
accountability documents for the year ahead, and the way in which you give effect to your role,
we would like you to consider the following expectations for CRLL.

Management of risks, costs and schedule
We thank CRLL for continuing to keep Sponsors well-informed on achievement of interim
milestones and forecast project costs as new information comes to hand. The impacts of
COVID-19 on the delivery of infrastructure projects are significant and extend beyond delays
from lockdowns into impacts of border closures on workforce availability and global shipping
issues on materials cost and availability. We note that CRLL is undertaking a comprehensive
review of both project costs and the delivery schedule during 2022, and that CRLL will provide
an update on this in late 2022. This will be of significant interest to the Sponsors.

FF

CRLL in an alliance environment
We note that a number of milestones have been achieved recently by the Link Alliance,
including the connecting of the Aotea site through to the end of the existing C2 tunnel in early
December 2021, and the breakthrough of the Tunnel Boring Machine at Aotea Station later
that month. We ask that you pass on our thanks to the Link Alliance for continuing to deliver
significant progress under what have been very challenging circumstances this year.

O

In order to have assurance around project performance and objectives, Sponsors will rely
heavily on CRLL participating in the Alliance in a way that ensures that the Sponsors’ interests,
including those of Auckland Transport and KiwiRail, are protected throughout the course of
the project.
s 9(2)(b)(ii), s 9(2)(ba)(i)

Supporting the assurance framework
Sponsors are appreciative of the regular reporting we receive, with these reports being an
important contributor to the overall assurance framework for the project. Over the coming year,
it will be particularly important for CRLL to continue to work closely, and transparently, with
our officials and the Sponsors’ Assurance Manager.
We request that the latest Link Alliance Programme Schedule is provided to the Sponsors’
Assurance Manager by early May 2022 (noting any caveats at that point if not finalised) to
enable the Sponsors’ Assurance Manager to undertake their reviews for Sponsors in a timely
way during 2022.
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Strong relationships with KiwiRail and Auckland Transport
We note that CRLL, KiwiRail and Auckland Transport have worked collaboratively through the
many challenges COVID-19 has presented to the CRL project, with the recent Christmas
‘Block of Line’ works being an example of a huge amount of co-operation and planning
between the parties to successfully complete key works. We expect CRLL to continue to work
collaboratively with Auckland Transport and KiwiRail. Maintaining these healthy relationships
will ensure that the project meets end-user requirements, supports CRL day one readiness,
and enables the delivery of the expected benefits of the CRL project.
Health and Safety
Sponsors have a particularly strong interest in the safety of the people associated with the
CRL project. While we note that the recordable injury rate continues to track below the target
set in your 2021/22 Statement of Performance Expectations, we expect CRLL and the Link
Alliance to continue to focus on the ongoing risks as the underground and station construction
works progress and seek to make continuous health and safety improvements as the project
progresses and the risk profile changes.

Strong community engagement and working collaboratively to mitigate impacts on
communities
It is important that CRLL and the Link Alliance continue to work constructively with local
businesses, residents, and stakeholders, and seek to proactively ensure that disruption is
minimised wherever possible. Sponsors appreciate the hard work that has gone into the
establishment of the Targeted Hardship Fund (THF) to provide targeted assistance to small
businesses that experience major and sustained disruption and genuine hardship relating to
the C3 construction activity. We particularly note the expedient processing of early applications
as part of the THF Advance Interim Payment scheme to provide urgent support to local
businesses. We expect the dialogue with impacted businesses to continue and that THF
applications will continue to be processed in a timely manner and in line with Sponsors’ highlevel guidelines for the THF.

O
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Supporting the wider development opportunities associated with the CRL project
Although the Joint Board Committee (Eke Panuku and Kāinga Ora) are leading the
development of the advice for the Maungawhau and Karangahape sites, we thank CRLL for
its ongoing role in contributing to that advice. Once the Programme Business Case has been
finalised by the Joint Board Committee, please work with our officials to provide your expertise
to help ensure Sponsors can make informed decisions within the context of the governance
arrangements for CRLL.
Supporting the Auckland Light Rail project
We have appreciated CRLL’s engagement with the Auckland Light Rail project to date. We
expect this engagement to continue in order to support integration between the two projects
and the sharing of lessons learned from the delivery of CRL.

Reliance upon a fully engaged and effective Board
Given the complexity of the relationships across the CRL project, Shareholders, as Sponsors,
continue to rely heavily on the CRLL Board being fully engaged in order for the project to
deliver its intended benefits. We would like to take this opportunity to thank the CRLL Board
and all staff members for their hard work in continuing to progress this vital infrastructure
project in Auckland and wish you well for the year ahead.
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Yours sincerely

Hon Michael Wood

Minister of Transport

Hon Grant Robertson, Minister of Finance
Hon Phil Goff, Mayor of Auckland
Bill Cashmore, Deputy Mayor of Auckland

O
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Copy to:

Appendix 4

Sir Brian Roche
Chair
City Rail Link Limited
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s 9(2)(a)

Dear Sir Brian

Draft Statement of Performance Expectations for 2022/23 and draft Statement of
Intent for 2022-25
Thank you for providing City Rail Link Limited’s (CRLL s) draft 2022/23 Statement of
Performance Expectations (SPE) and Statement of Intent for 2022-25 (SOI). We
appreciate the time and effort that has gone into preparing these documents.

Sponsors have high expectations for the City Rail Link (CRL) project, both in how
construction is managed and also in enabling future benefits of the investment to be
realised once operational. CRLL’s SPE and SOI, while only a part of overall assurance,
provide important public transparency and accountability around the performance of
the CRL project. In this regard, it is important that these documents continue to
incorporate a comprehensive range of performance measures and targets providing a
clear basis against which performance can be assessed – both over the medium term
as well as the next financial year

In accordance with the Crown Entities Act 2004 (the Act), we wish to provide the
following comments on your draft documents on behalf of Shareholders.

FF

We appreciate that both documents have retained a similar format to previous
published versions, with slight changes being made to both to reflect the progress of
the projects and shifts in CRLL’s strategic context and operating environment. We
consider the coverage and set of measures and targets to be comprehensive and
reflective of our expectations, but provide the following comments for your
consideration:
Health and safety: This is an area of critical importance to Shareholders. We
are pleased with the addition of the Health and Safety Performance Index
(HSPI) and commitment to continuous improvement shown by increasing
ambition in your Risk Management Maturity Model indicator. We encourage
CRLL to continue to strive for a TRIFR and HSPI that are lower than targeted.

•

Funding envelope and financial performance: The targets in this area are
set at a high level. We expect that CRLL will continue to seek opportunities for
organisational efficiencies. We acknowledge the significant uncertainty that

O

•

CRLL is facing due to the impacts of COVID-19 and look forward to receiving
updated cost and schedule information in late 2022.
Oversite development: We appreciate the addition of targets in this area in
the draft SOI and encourage you to incorporate them into future SPEs as the
development work progresses.

•

SOI period: We note that the period covered by your draft SOI is shorter than
the minimum period required under s139(2) of the Act. Whilst we acknowledge
your unique circumstances – being a single objective company charged with
delivering a project that is intended to be complete within the next three years
– we encourage you to consider extending your draft SOI out to 30 June 2026.
If the period is not extended, we ask that your final SOI references the fact it
does not comply with s139(2) of the Act and provides a short explanation as to
why a shorter period is appropriate.
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•

Please take account of these comments and engage with officials to deliver further
drafts for consideration by Shareholders before the final documents are due (by 30
June 2022).

Yours sincerely

Hon Michael Wood

Minister of Transport

Hon Grant Robertson, Minister of Finance
Hon Phil Goff Mayor of Auckland
Bill Cashmore, Deputy Mayor of Auckland

O
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Document 37

5 May 2022

OC220345

Hon Michael Wood

Action required by:

Minister of Transport

Friday, 6 May 2022
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INDEPENDENT REVIEWS OF CIVIL AVIATION REGULATORY
DECISIONS
Purpose

Seek decisions from you on the optimal scope for independent reviews of civil aviation
regulatory decisions.

Key points


The Civil Aviation Bill is in the final stages of being considered by the Transport and
Infrastructure Committee. It includes a new insertion, discussed with you and agreed by
the Committee, to enable reviews of the Director of Civil Aviation’s (the Director)
regulatory decisions. This is a significant new feature aimed at providing an additional
tool/’back stop’ to existing mechanisms in the regulatory system.



The Ministry (in consultat on with the Civil Aviation Authority (CAA)) is in the process of
confirming the final po icy design details for the review mechanism before the window for
amendments at this stage of the legislative process has closed. During the development
of this, it has become clear that it is necessary to confirm key policy design choices and
overall policy intent that set the s ope for the review mechanism, specifically whether:
o decision-making processes or substantive decisions should be captured within the
scope of the review.
o the review process is available to only those already in the system (e.g., existing
pilots) or all who interact with the system (e.g., prospective pilots).

O
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o decisions about ‘things’ (e.g., aircraft) are intended to be captured, or only decisions
relating to people (e.g., placing conditions on a pilot’s license), or both.

o the intent is for reviews of decisions about the setting of standards to be captured, or
whether the review relates only to the application of the standards once set by you or
the Director under certain circumstances.
o the threshold for initiating a review is set at an appropriate level.



Following our recent discussion with you, we seek your urgent consideration of these
matters so we may confirm the approach with the Committee and the Parliamentary
Counsel Office (PCO).
IN CONFIDENCE
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INDEPENDENT REVIEWS OF CIVIL AVIATION REGULATORY
DECISIONS
The Civil Aviation Bill will introduce a new regulatory review function

2

3

4

1.1

be on a decision-making process or the substantive decisions made by the
Director

1.2

extend to people (or organisations or products) looking to enter the system or
be limited to those already captured within the system

1.3

be confined to decisions relating directly to people or include decis ons that
affect ‘things’ (such as aircraft that people are seeking to operate),

1.4

exclude decisions about setting standards or to the application of standards,
and

1.5

otherwise include limitations or thresholds regarding access to the review
system.

The Committee accepted the recommendations of the Ministry’s Departmental report,
including in relation to these pro isions, in March 2022. A copy of the relevant
recommendations is attached as Annex 1.
It has become clear that it is necessary to confirm key policy design choices and
overall policy intent that set he scope for the review mechanism. We are now looking
to confirm the final design elements and seek your view on these.

In addition, further information about international models has become available since
we met with you on Monday, as the United Kingdom Department for Transport (UK
DfT) published information about its new independent review panel on 3 May 2022.
We consider some elements of the model may be beneficial in the New Zealand
context.
Th Bill is currently before the Transport and Infrastructure Select Committee (the
Committee), and the Revision-Tracked version of the independent review provisions
is to be considered on 19 May 2022. We must instruct the Parliamentary Counsel
Office no later than Monday, 9 May 2022.We note that what is being proposed in the
Bill is relatively unique in the New Zealand regulatory environment. Many of the
issues seeking to be addressed through this proposal are likely to apply equally to
other regulators, and we note that potential wider implications for other regulators in
setting this precedent, particularly those in the transport sector.

O
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The Civil Aviation Bill now allows for an independent review of decisions made by the
Director of Civil Aviation. Following discussion on this with you on 2 May 2022, you
requested further advice and information on key policy design choices for the new
feature to support consideration of whether the review should:
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The review function forms one part of the wider system of accountability
The proposed review mechanism will be just one of a number in place to ensure the
robustness, effectiveness, and transparency of CAA decisions. As a whole, the
regulatory system employs a number of mechanisms/features to achieve this:
6.1

the CAA is established as a Crown Entity with sector and technical expertise.

6.2

governance is by a Board with clear accountabilities.

6.3

a Director is appointed for their significant regulatory expertise.
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6

6.4

7

Te Manatū Waka - Ministry of Transport (the Ministry) fulfils both a monitoring
function and a system stewardship role, working constructively with CAA to
continuously improve performance.

Some decisions within the legislative framework require natural justice steps to be
taken when the Director is making decisions. For example, for decisions to revoke,
the Director is required to advise the document holder/license holder of the intent to
revoke (and why), then consider any submissions made that could change the
decision. Ultimately, the Director’s decisions are made in the public interest for a safe
and secure aviation system.

8

In addition to the above machinery of government there are also existing pathways to
appeal the Director’s decisions in Court (or seek judicial review), and decisions taken
on a medical basis may be reviewed by the medical convener.

9

We advise that the proposal for a new independent review function be intended to
support these other mechanisms and processes. As such it should be designed to
encourage transparency, accountability, timeliness, and quality of decision making.
However, it should not be intended to replace or duplicate existing mechanisms and
should be designed to support good decision-making.

10

The primary benefit of the review function for those seeking review, and a further key
component of the underlying policy intent, is that it serves as a faster, less costly
option compared to seeking consideration by the Court, but is similarly independent of
the Director and the CAA. Unlike the Court process, a reviewer would not be able to
substitute the Director’s decision or determine compensation.

FF

The new function provides an avenue for regulatory decision-making to be
reviewed

O

The current drafting provides a broad scope right of review, with some necessary limitations
11

The drafting currently in the Bill provides a right of review for decisions that:

relate to an individual (for example a decision to revoke a pilot’s license), or to a
decision taken regarding an aviation “thing” that has an impact on the person
(for example to detain an aircraft), and

are made within 20 days of the decision being made.

12

The current drafting starts from the point that all decisions can be reviewed, apart
from a list of specific decisions that cannot be reviewed. This list includes decisions
IN CONFIDENCE
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involving national security, prosecutorial discretion, and payment of charges. The
decision to set standards within the civil aviation system, which are provided for by
the creation of Civil Aviation Rules made by yourself, or in emergency situations
made by the Director, are also specifically excluded.

14

15

16

In the current drafting the reviewer also retains the ability to refuse an application if
the review:

does not adequately identify the aspects of the decision that the applicant is
applying to have reviewed, or

is trivial, frivolous, or vexatious, or

is otherwise an abuse of process.
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13

Overall, the current drafting creates a relatively broad scope for the new review
mechanism. While this provides the greatest level of access to the review
mechanism, there is a risk that a broad scope and design could result in a significant
volume of reviews requested and decisions on relatively mino issues being unpicked,
support a culture of regulatory risk aversion and decision-making paralysis, cutting
across the objectives of encouraging transparency, accountability, timeliness and
quality of decision making. However, we note that the review is not able to alter the
decision of the Direction, simply provide advice for the Director to consider.

Such a broad review process will come with increased costs Policy analysis has not
been undertaken to determine the cost or to determine how the costs will be
recovered.
There are a key set of four design choices, set out below, that ultimately set the
scope of the review mechanism.

What is the scope of review in other jurisdictions?
17

During policy development, we considered three overseas models: those used in the
UK, Canada and Australia. While none of these were deemed fit for purpose for
wholesale adoption in the Civil Aviation Bill, we have examined them again to
understand what they provide for.

Australia (Federal) – Administrative Appeals Tribunal (AAT)

The AAT can review decisions that are specified as reviewable. Its remit is not
transport specific. The AAT reviews merits of a decision (i.e., they take a fresh look at
the relevant facts, law and policy and arrive at their own decision). The AAT may
affirm vary, substitute or remit decisions to the decision-maker for reconsideration.

FF
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In relation to civil aviation, reviewable decisions include:

a refusal to grant or issue, or a cancellation, suspension, or variation of, a
certificate, permission, permit or licence granted or issued under the Act or the
regulations

the imposition or variation of a condition, or the cancellation, suspension, or
variation of an authorisation, contained in such a certificate, permission, permit
or licence, and

a decision about reinstating a civil aviation authorisation that has been
suspended or cancelled.

O
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Canada – Transportation Appeal Tribunal of Canada (TATC)
The TATC is a cross-modal, quasi-judicial body, which replaced Canada’s Civil
Aviation Tribunal. Appeals are based on merits, on the record of the proceedings.
Decisions of the TATC are binding.

21

In relation to civil aviation, reviewable decisions include:

refusal to issue or amend a Canadian aviation document

aviation document suspension or cancellation (including where a document in
suspended on security grounds)

assessment of monetary penalty, and

refusal to remove a notation of a suspension or a penalty after two years
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UK – Independent review panel
22

23

Officials were previously aware of a new aviation-specific independent r view panel
being stood up in the UK. New information about this panel including its terms of
reference, was published on 3 May 2022.1 This panel does not have a legislative
basis.

While the overall model differs from what is best fit in the New Zealand context (the
UK legislative framework, machinery of government and options for review are
substantively different), the model poses some high-level consideration we advise
could be reflected in our independent review process. We explore this further in our
analysis of design choices below.

Design choice 1: Should the review be limited to a review of a decision-making
process (“procedural justice”), or a substantive decision?
24

We think it is important that the review is framed as relating to supporting procedural
justice in the decision-making process, and that the reviewer would be required to
consider among other things some of the following:

have the statutory steps been followed, including any applicable natural justice
steps and application of the public interest test?

have the relevant people been heard?

has all relevant information been taken into account?

did the decision-maker have an open mind?

was a power exercised only for the purposes for which it was provided?

is there evidence to support findings with relevant factors being taken into
account but not irrelevant ones?

O
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As discussed above, we have assumed that overall policy objective for the
introduction of the review feature and system is to support and provide assurance of
good decision making and transparency. We consider the policy objective is not to
provide a mechanism for the reviewer to substitute their decision for that of the
Director or make a statement that the decision is somehow inconsistent with what
they would have decided.

1

https://www.gov.uk/government/publications/independent-review-panel-for-caa-personnel-licensingand-certification-decisions-terms-of-reference
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Design choice 2: Should there be a threshold to meet in terms of what should
be reviewed?
New Zealand’s civil aviation system is regulated using a life-cycle approach,
illustrated in Figure 1. The system is for the most part “closed”, meaning people must
be approved by the Director to operate within the system. People approved to operate
within the system hold aviation documents, and their role in the system is routinely
monitored.

28

As at 30 June 2021, there were 841 organisations that held an aviation document,
and 33,990 individual aviation document holders. The vast majority of these are pilot
license holders (29,162 individuals).

29

30

31
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However, the work undertaken by the CAA in this space is complex and is not
necessarily linear. Expositions are routinely changed and reviewed as operators
change their operations (e.g., introduce new aircraft, move from carrying passengers
to freight, introduce new routes) and so the total number of “entry” decisions taken
each year cannot be accurately reflected by the number of document ho ders.

The Director has an important role to play at each stage of this process. Each
decision to grant a document is made up of many smaller decisions relating to
standards set by the Minister (sometimes hundreds of rule-level decisions).
Furthermore, decision making relating to aircraft or aeronautical products is often
phased over a long period of time, with design and concept proposals, and ongoing
testing and trialling.

Overall, the proposed review could be of any one of these individual decisions, which
(as previously identified) could result in a significant volume of reviews requested and
decisions on relatively minor issues being unpicked.

O

FF

Figure 1. The life-cycle approach to regulating civil aviation

Source: Civil Aviation Authority of New Zealand
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