IN CONFIDENCE

20 July 2022 0C220599
Hon Michael Wood Action required by:
Minister of Transport Tuesday, 26 July 2022

IMPROVING POLICE ENFORCEMENT POWERS TO DETER FLEEING
DRIVERS

Purpose

Provide a Te Manatid Waka view on the New Zealand Police (Police) introductory briefing on
legislative and operational responses to fleeing drivers and provide additional optiofs for you
to consider.

Key points

. Police have provided advice to their Minister that,strongly *fécommends legislative
responses to support effective identification and response/to fleeing drivers. This
advice did not include a Te Manati Waka’ perspective.

o Stewardship of transport legislation is'a key aspeet of the Minister of Transport
portfolio; this means that any propesed changes to the Land Transport Act 1998
(LTA) are within your area of responsibility:

. Te Manatu Waka:

o supports ensuring the Metor Vehicle Register can be used for identification of
the registéred personifor a vehicle (commonly referred to as the ‘owner’), but
we believe this_requirement already exists and only operational changes are
required

o supports aligning disqualification periods for failing to stop offence penalties
with eemparable high-risk driving offences, but recommends some changes to
the_proposals to ensure consistency with the current provisions and other
transport penalties

0.~ supports the principle of aggravated failing to stop offences with more work
required to identify appropriate aggravated offences and penalties

o recommends some changes to the proposal for mandatory seizure and
impoundment and potential forfeiture of vehicle where the owner prevents
driver identification, including changing this to a discretionary power and
limiting the penalty to 28-day impoundment only

o does not support the proposals enabling the removal of vehicles for failing to
stop offences and creating vehicle owner liability for failing to stop offences,
as these proposals are likely to have significant equity and NZ Bill of Rights
Act 1990 implications.
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We understand that you will be meeting with the Ministers of Police and Justice to
discuss these proposals. The Minister of Police has been invited to report back to
Cabinet, in consultation with you and the Minister of Justice, on any legislative
proposals to address issues around fleeing drivers by September 2022.

Recommendations

We recommend you:

1

note that Cabinet has invited the Minister of Police, in consultation with the Minister
of Justice and you, as the Minister of Transport, to report back to Cabinet by
September 2022 on final proposals to strengthen fleeing driver penalties and
improve legislative responses to fleeing drivers [CAB-22-MIN-0264 refers].

note Te Manati Waka will support the ongoing work with Police and Waka Kotahi to
improve the data integrity and accuracy of the Motor Vehicle Register held.by Waka
Kotahi.

agree to discuss with the Ministers of Police and Justice the following modification
to proposals for mandatory disqualification periods forfléeing dfiver offences.

e First offence: six months or more, up to one yearif offéence committed while

speeding or driving dangerously. Yes/No

e Second offence: one year or more, up-to\two years.

e Third offence: two years.

agree in consultation with the Ministers of Pgliee and Justice, to progress work on

identifying possible new aggravated.failing to‘stop offences and appropriate Yes / No
penalties, using the Effective Transport Einancial Penalties Framework and Tool to

assess the appropriate penalty levels:

agree to discuss with,the Ministérs.of Police and Justice the following modification
to proposals for mandatory seizure and impoundment, and potential forfeiture, of

vehicle, where the ewner prevents driver identification.
Yes / No

o Discretiohary-impoundment of a vehicle for 28 days, where Police officers have
reasonable belief that the registered person did not cooperate, or provided false
or misleading information, in response to a request made under section 118 of
the Land Transport Act 1998.
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IMPROVING POLICE ENFORCEMENT POWERS TO DETER FLEEING
DRIVERS

Ministers have expressed concerns the current fleeing driver penalties are
insufficient

1

On 8 June 2022, the Cabinet Priorities Committee (CPC) discussed several initiatives
to specifically respond to gang harm [CPC-22-MIN-0013 refers]. At CPC, Ministers
expressed concerns that current fleeing driver penalties are insufficient, particularly in
relation to disqualification periods for people who fail to stop for Police. In response;
Officials were directed to provide further advice on strengthening current fleeing driver
penalties.

On 4 July 2022, as part of package of proposals to address gang harm, farther advice
on fleeing drivers was provided to Cabinet. This included enforcement challenges
Police is experiencing and possible legislative responses.to strengthen,penalties to
deter offending, support identification of fleeing drivers;, and improyve enforceability of
offences.

Cabinet has invited the Minister of Police, in censultation.with the Minister of Justice
and you, as the Minister of Transport, to report back to'Cabinet by September 2022
on final proposals to strengthen fleeing driverpenalties and improve legislative
responses to fleeing drivers [CAB-22-MIN-0264<¢refers].

Police are facing challenges in preventing‘and identifying fleeing drivers as
their policy is to no longer putsue’a fleeing driver

4

In December 2020, Pdlice introduced a revised fleeing driver policy, which resulted in
positive road safetyloutcomes with fewer and serious injuries relating to fleeing driver
events. However,\there are.public perceptions that the policy changes have directly
led to an increase In fleeing driver events and related crime and road safety risks.

Some offenders also,think that there is little consequence for fleeing from Police.
They might also.think that penalties for fleeing are much lower than the penalty for
other criminal activity that they will be caught for if they stop for Police.

As the fewmised policy is leading to fewer fleeing drivers being pursued, post-event
investigations to identify the driver are essential to holding offenders to account.
However, Police is encountering barriers to identifying and apprehending fleeing
drivers. Since the revised policy came into effect, the proportion of offenders who
were not identified has increased by 64 percent.

Police have advised that the main barriers they face in preventing and identifying
fleeing drivers are:

7.1 penalties for fleeing drivers are not known by offenders or seen as insignificant
compared to getting caught for other criminal activity
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7.2 identifying the fleeing driver in a post-event investigation (where the registered
person in an important lead) is difficult when the vehicle is registered incorrectly
or when the registered person does not cooperate with Police.

Te Manatu Waka supports a consistent, fair penalty system where penalties are
proportionate to harm

8

10

11

Fleeing driver events attract significant public, political, and media interest. The
inability to effectively hold fleeing drivers to account presents reputational risks for
Police and undermines public trust and confidence.

Having stronger penalties may signal to drivers that there will be a severe outcome-if
they choose to flee, which could influence behaviour. It would also acknowledge the
danger this behaviour creates for other road users and Police.

However, recent research by the Evidence-Based Policing €entre (EBEE) on fleeing
drivers indicates that increasing penalties for failing to stop,may have-a'limited effect
on offending.’

We support a consistent, fair penalty system, where.penalties are proportionate to
harm. We agree that penalties for these offenCestcould’be strengthened in some
respects. However, as we do not have evidence’that increased penalties will improve
deterrence, we recommend penalties should*Continue to be consistent with the wider
framework.

Police strongly recommends legislative.responses to support effective
identification and response to\fleeing.drivers

12

Police is strongly recommendingsthe following legislative changes to support their
ability to effectively identify and.respond to fleeing drivers (see briefing BR/22/12CH
to Minister of Police).

12.1 Strengttiening fleeing driver penalties:

12.1.1 “aligning the disqualification period for failing to stop offence penalties
with~comparable high-risk driving offences

1242 new aggravated failing to stop offences with higher penalties
12.1.3 enabling removal of vehicles for failing to stop offences either via:
12.1.3.1  forfeiture
OR

12.1.3.2  confiscation pre-conviction

" EBPC, Understanding the motivations of fleeing drivers — Interventions to reduce fleeing driver
events (December 2020).
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12.2 Strengthening obligations and penalties for owners of vehicles involved in
fleeing driver events:

12.2.1 creating vehicle owner liability for failing to stop offences

12.2.2 expanding 28-impoundment power to include offence of failing to
comply with requirement to identify driver

12.2.3 enabling removal of vehicle where owner is convicted for failure to
comply with requirement to identify fleeing driver either via:

12.2.3.1  forfeiture
OR
12.2.3.2  mandatory confiscation
12.3 Improvements to the motor vehicle register:

12.3.1  New requirement for vehicle registration’to be for\an identifiable
person.

Police is also currently reviewing operational‘processes tormanage enforcement
challenges and better respond to fleeing driver events.

Police acknowledges that increasing fleeing dfiver penalties may have unintended or
disproportionate outcomes, which-Ministerg"will heed to consider.

Police also acknowledges that’Maori and-Pacific people are over-represented in
fleeing driver events and,related offending. Imposing stronger penalties could
adversely impact these'\groups while failing to have the intended deterrent effect. This
will need to be considered alongside the potential benefits.

An analysis of/the proposedthanges, which includes advice from the Te Manati
Waka perspective, has\been provided in Annex 1.

Te Manatu Waka supports some proposed changes where they align to the
road safety risk

17

Te Manatl Waka supports the following proposal from Police.

New requirement for vehicle registration to identifiable person?

18

Police propose introducing a new requirement to ensure the registered person for a

vehicle can be found for investigations to identify a fleeing driver. Police advised this
would require prioritising improvements to the Motor Vehicle Register to support the
identification of registered persons and drivers.

2 A person that can be identified e.g. John Smith. Currently, vehicles can be registered to no
identifiable person when a person notifies Waka Kotahi of a vehicle sale without providing the buyer’s
details, and the buyer does not inform Waka Kotahi of their details. There is also the issue of people
providing incorrect or false information when registering the vehicle.
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19 Te Manati Waka supports ensuring the Motor Vehicle Register can be used for
identification of the registered person for a vehicle. However, we believe this
requirement already exists and only operational changes are needed.

20 Currently, where possible, Waka Kotahi notifies a seller of their obligation to provide
the details of the new registered person of a vehicle. Where this does not occur,
transactions such as annual licensing of the vehicle, cannot be completed. However,
the buyer can still purchase Road User Charges and obtain a Warrant of Fitness.

21 There is currently a legal obligation on the seller to provide the buyers details to Waka
Kotahi.® Where a name and address for the buyer of the vehicle has been provided
by the seller, Waka Kotahi will notify the buyer of their obligation to register the &

vehicle in their name. Q~

22

23

Te Manatu Waka support e of‘&)roposed changes, but propose some

amendments and clarif'@| ns v
24 Te Manata W upp %Ilowing legislative changes proposed by Police, with
some chan d clati ions discussed in the following sections:
24 .1 AIQing @iﬁcation period for failing to stop offence penalties with
high-risk driving offences

compara
24.2 Ne&vated failing to stop offences with higher penalties

24@atory seizure and impoundment and potential forfeiture of vehicle where
@ he owner prevents driver identification.

A/ig%g the disqualification period for failing to stop offence penalties with comparable high-
risk driving offences

25 The Land Transport Act 1998 (LTA) and the Sentencing Act 2002 currently provide a
tiered response in the current maximum penalties* for a fleeing driver on conviction:

3 See section 247 of the LTA and regulation 46 of the Land Transport (Motor Vehicle Registration and
Licensing) Regulations 2011.

4 The Land Transport Act 1998 (LTA) sets out Police powers to require a driver to stop and remain
stopped (section 114) and offence and penalty provisions on conviction (section 52A) where a driver
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25.1 first offence — maximum $10,000 fine, mandatory disqualification period of six
months if speeding or driving dangerously when fleeing and potential
confiscation of vehicle

25.2 second offence — maximum $10,000 fine, mandatory disqualification period of
one year and mandatory confiscation of vehicle®

25.3 third or subsequent offence — maximum term of three months’ imprisonment,
maximum $10,000 fine, mandatory disqualification period of two years and
mandatory confiscation of vehicle.

Additionally, for any fleeing driver offence, Police can seize and impound a vehiclefor
28 days if the officer believes on reasonable grounds that a person driving the véhiele
has failed to stop (or remain stopped) as signalled, requested, or required.

The Police proposal would allow the Court to choose longer disqualification,periods at
the Court discretion, with no maximum disqualification period,/fe Manati Waka
supports these changes in principle (for the first or secondoffénces)yas they
recognise the high-risk nature of fleeing drivers and alignwith other high-risk driving
offences. However, we think maximum penalties should/be included.

The use of Court discretion allows for penalties to’ remainproportionate to the
offending and maximum penalties would aid conSistency-in sentencing decisions.

Police has noted that the current maximum’disqualification period for a third or
subsequent failing to stop offence is higher than the starting point for other
comparable high-risk driving offences. Given that this would cause inconsistency in
the current penalty regime, T€ Manatu\Waka would not support changing the penalty
for a third offence to allow a\higher disqualification period.

We also note that currently for the first fleeing driver offence, the driver does not face
disqualification of their licence_unless the offence is committed while speeding or
driving dangerously. 1t is Aot.clear whether Police proposes to keep that current
requirement,.we propose\that it should be kept.

We notesthat if the aggravating factors of speeding and driving dangerously are kept
for the first fle€ing driver offence, this prevents the need for a new aggravated fleeing
driver offence for speeding and driving dangerously during a first fleeing driver
offence (as-discussed in the next sub-section).

Asa.modification to the Police proposal, we would propose the following mandatory
disqualification periods:

32.1 first offence: six months or more, up to one year, if offence committed while
speeding or driving dangerously

32.2 second offence: one year or more, up to two years

fails to do so and flees Police. The LTA also outlines when an officer may seize an impound a vehicle
when the officer believes on reasonable grounds that a person driving the vehicle has failed to stop or
remain stopped (section 96(1AB)).

5 Mandatory confiscation applies under section 129 of the Sentencing Act 2002 and is not limited to
fleeing driver offences. There are a range of offences which, if committed within four years, will result
in mandatory vehicle confiscation upon conviction.
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32.3 third offence: two years.

New aggravated failing to stop offences with higher penalties

33

34

35

36

37

This proposal would introduce aggravating factors when a driver flees Police. The
proposal responds to fleeing drivers who cause injury or death or commit anti-social
or high-risk behaviour when fleeing from Police. For example, failing to stop while:

33.1 driving a stolen vehicle

33.2 driving dangerously or recklessly

33.3 speeding

33.4 impaired by alcohol or drugs

33.5 unlicensed, disqualified or suspended

33.6 while having unrestrained passengers, in particular a)child,

Te Manatl Waka supports the idea of aggravated ©ffences for fleeing drivers in
principle, but we think more work is required to idéntify appropriate aggravated
offences and the appropriate penalty level forthese.

The design of this offence would need.toénsure-that'any aggravated offence would
only apply to the most egregious fleeing driver.events, rather than applying to every
fleeing driver event. For examplesit would pé-helpful to know if most fleeing driver
offences involve speeding or driving dangerously.

We also note that separate.offences‘and penalties already exist for the above
examples of high-risk behaviour. We need to ensure that any penalty does not result
in a person being chiarged twiceAor the same offence.

It may be appropriate toshave different penalties for different aggravating factors, or
tiered penalties-for firsty second and third or subsequent offences. If this proposal is
progress€d by Ministers, Te Manati Waka would work with Police to identify
appropriate aggravating factors and use the Effective Transport Financial Penalties
Framework and Tool (OC210982 refers) to assess the appropriate penalty levels.

Mandatory seizure.and impoundment and potential forfeiture of vehicle where owner
prevents driver'identification

38

39

This proposal would require Police to impound a vehicle where the registered owner
was not able to identify the driver of the vehicle. Additionally, if the registered owner
was convicted of failing to comply with a request to identify a fleeing driver, this
proposal would require either forfeiture or mandatory confiscation or their vehicle.

We do not support forfeiture or mandatory confiscation of a vehicle on conviction due
to the lack of consistency with the established land transport offence and penalty
framework, and the disproportionate impact on Maori. These are likely to outweigh
the potential road safety impact.

IN CONFIDENCE
Page 9 of 12



40

41

42

43

IN CONFIDENCE

Currently, Police cannot seize or impound a vehicle where the registered person fails
to comply with a request to identify the driver who has committed a fleeing driver
offence.

We can see that 28-day impoundment may be a useful tool for Police when
requesting information to help identify a fleeing driver, if registered owners
intentionally fail or refuse to provide information, or provide false information to Police.

Vehicle impoundment is an evidence-based policy intervention, however in this
circumstance there may be unintended consequences. We would recommend it was
applied as a discretionary power only.

We also recommend that any changes to the legislation limit this power to only be
used where Police officers have reasonable belief that the registered owner did not
cooperate, or provided false or misleading information, in response to a request made
under section 118 of the LTA.

Risks and limitations of discretionary impoundment where the registefed person does not
cooperate with Police inquiries

44

45

46

We note that there is a risk that this proposal does not address the current issue
where the penalty for not cooperating with Policelis lowerthan the penalty for a
fleeing driver, if caught.

While for the first fleeing driver offence,vehicle impeundment may not be guaranteed,
for the second and third fleeing driver offencés‘the vehicle would be impounded. This
would mean that some individuals may caentinue to deliberately not cooperate with
Police where they were the driverthemselves, or where they wish to protect the
fleeing driver.

We note that there are still equity,.implications with this proposal. Loss of a vehicle
can significantly impact those who do not have other transport options and may need
their vehicle totravel'to work,the supermarket, healthcare and other services.
However, we, considerithe impact will be limited by:

46.1 thewehiclebeing impounded for 28-days then returned if the impoundment fees
are paid

46.2 thesimpoundment fees being lower that the generally applied penalty for failing
to,cooperate with a Police request

46.3 “requiring Police to have reasonable belief that the registered owner did not
cooperate, or provided false or misleading information, in response to a request
made under section 118 of the LTA.

Te Manatu Waka does not support the proposals that are likely to have
significant equity and NZ Bill of Rights Act 1990 implications

47

Te Manati Waka does not support the following legislative changes that Police has
proposed:

Enabling the removal of vehicles used in commission of failing to stop offences
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This proposal would allow Police to forfeit or confiscate a vehicle without a conviction.
We do not support this proposal as the NZ Bill of Rights Act 1990 (BORA)
implications, the lack of consistency with the established land transport offence and
penalty framework, and the disproportionate impact on Maori, are likely to outweigh
the potential road safety impact. Current evidence indicates that short-term
impoundment is an effective policy intervention.

If Ministers wish to proceed, Te Manati Waka considers the least detrimental impact
would come from only applying the penalty to aggravated fleeing driver offences and
using confiscation rather than forfeiture.

Creating vehicle owner liability for failing to stop offences

50

51

52

53

54

This proposal would make the registered person of a vehicle liable for any fleéing
driver offence, meaning the penalties would apply to them as if they were the fléeing
driver.

This is intended to ensure cooperation from the registeredvperson ifiidentifying the
fleeing driver. Currently the penalty for failing or refusing‘to’provide.information, or
providing misleading information is a fine on convigtion, Mot exceeding $20,000.
However, the courts very rarely issue a substantial financial,penalty for this offence
(generally around $1,500).

Police notes that this would be consistent with how-safety camera offences are
currently issued, with a statutory declaration being-used to transfer liability. However,
safety camera offences have much lower penalties and do not result in licence
disqualification or impoundment of a*vehicle:

Te Manatl Waka supports appropriatezpenalties for registered persons who
deliberately fail or refuse to providetinformation or provide false information to Police
when information tohelphidentifysthe driver as requested under section 118 of the
LTA.

However, we do not support licence disqualification offences applying to the
registered.person. This\s due to the inequitable impacts this penalty can have and
the BORA implications created by shifting the burden of proof to require a registered
person to prove they were not the driver. This is likely to engage section 25(c) of the
BORA, whichyprovides the right to be presumed innocent.

Changes«to\fleeing driver offences may have inequitable impacts on young,
male, Maori drivers

55

New Zealand research’ shows that fleeing drivers are more likely to be younger and
male, identify as Maori, have criminal and traffic offence histories, and not have a
current driver licence, or be disqualified or suspended from driving.

6 Making a false declaration has an infringement offence of $750. There is also a maximum penalty of
a fine not exceeding $10,000, on conviction.

7 IPCA & NZ Police, 2019, Fleeing drivers in New Zealand: A collaborative review of events, practices
and procedures

J. Cording, A. Gore, A. Westerman, H. Kaiwai (on behalf of NZ Police), 2020, Understanding the
motivations of fleeing drivers: Individual factors
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A range of factors contribute to a driver considering fleeing as a reasonable option
and fleeing Police when signalled to stop. There is a risk that increased penalties will
further contribute to the distrust or fear of Police that contributes to the decision to
flee.

Increased licence disqualification periods will also contribute to transport inequity as
Maori are less likely to hold a driver licence. Figures from 2018 shows that 30 percent
of Maori aged 16 to 24 have no licence, compared to 20 percent of Pakeha.8

In interviews with 40 individuals involved in Police pursuits, either as a driver or
passenger®:

58.1 A large majority decided to flee to avoid being caught for other criminal activity,
including being in a stolen car and breaching licence restrictions

58.2 Participants rarely planned to flee from Police, but they were willing.te flee if
they saw it as necessary

58.3 45 percent of participants reported that being under, the influence at the time
contributed to their decision to flee

58.4 Many participants had negative perceptions/of Polieg;,including previous
negative interactions with Police, general anti-Police’ attitudes, and a perception
of being unfairly harassed, which eontributed-as factors to or justified the
decision to flee from Police

58.5 Common emotions experienced before;during and after a Police pursuit
included panic, fear, adrenaline, and regret.

58.6 In general, participantsieitherdid not know what the potential legal
consequences forfailure ¢o_stop were, or thought that they paled in comparison
to the penalties facing them for the other activities they were engaged in at the
time of the_pursuit. Thiss\was supported by a general belief that successfully
pursuing, fleeing driver charges was difficult for Police and prosecutors.

Next steps

59

60

61

We understand you will be meeting with the Ministers of Police and Justice to discuss
the proposals provided to the Minister of Police. You may wish to discuss this advice
at that time.

0 eonsultation with you and the Minister of Justice, the Minister of Police will report
back to Cabinet by September 2022 on final proposals to improve legislative
responses to fleeing drivers.

If you provide us direction on your views of these proposals, Te Manatd Waka can
support you with further information for the September report-back.

8. Sin, and H. Kotula, 2021, Rates of driver licence holding in Aotearoa New Zealand, Motu Research
Note 44, Motu Economic and Public Policy Research, Wellington, New Zealand.

% J. Cording, A. Gore, A. Westerman, H. Kaiwai (on behalf of NZ Police), 2020, Understanding the
motivations of fleeing drivers: Individual factors
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ANNEX 1

Te Manatu Waka view of legislative changes proposed by Police

Proposal

Current offence

Strengthening fleeing driver penalties

Proposed

Consistency with
other penalties

IN CONFIDENCE

Issue it addresses

BORA Implications

&

Equity impacts

MoT recommendation

O

Aligning
disqualification
period for failing to
stop offence
penalties with
comparable high-
risk driving
offences

Mandatory
disqualification

1st offence: 6
months, if offence
committed while
speeding or driving
dangerously

2™ offence: 1 year

31 offence: 2 years

Mandatory disqualification
15t offence: 6 months or more
2n offence: 1 year or more

31 offence: 2 years or more

O

New aggravated
failing to stop
offences with
higher penalties

Aggravating factors
such as speeding or
dangerous driving
are only taken into
account for the first
offence.

For subsequent
offences, a Court will
consider aggravating
factors on a case-
by-case basis to

No penalty proposed yet.
Noted:
- maximum term o

imprisonment
years for

Proposed 15t offence
aligns with careless
driving causing injury or
death, dangerous or
reckless driving no injury
or death, and first or
second excess
breath/blood alcohol

Proposed 2™ offence
aligns with aggravated
careless driving causing

injury or death, dangerous

or reckless driving
causing injury or death,
third and subsequent
excess breath/blood
alcohol, excess

breath/blood alcohol @ %
causing injury or d% ;\

%eséir&v

disqualifi
point f

Proposed 3 &s
higher thangdle clgent
0

driving

O

4

A view amongst offenders
that there is little
consequence for fleeing
from Police and that being
pursued and caught is
likely to result in worse
outcomes than follow-up
penalties.'®

S

N -
Unlikely, this @es e is@For people without

R

»OQ

access to other
transport options this
could limit their access
to employment, health
and other services.
These individuals may
still drive and find
themselves facing
further penalties. This
could also create a
fear of Police in young
drivers, which is likely
to reinforce their desire
to flee when
confronted by Police.

Support with some changes and
clarifications required

Support the changes to the first
offence and second offence,
assuming the qualifying requirements
for speeding or driving dangerously
remains for the first offence. These
changes recognise the high-risk
nature of fleeing and align with other
high-risk driving offences.

Do not support changing the third
offence as it is higher than the
current starting point for other high-
risk driving offences, so an even
higher penalty would not be
proportionate.

We propose the following mandatory
disqualification periods:

1st offence: 6 months or more, up to 1
year, if offence committed while
speeding or driving dangerously

2" offence: 1 year or more, up to 2
years

31 offence: 2 years

U equired to
appropriate
vating factors.

iden

ould also need to run
through the Effective
Transport Financial
Penalties Framework and
Tool to identify an
appropriate penalties.

Responds to fleeing
drivers who cause injury
or death or commit anti-
social or high-risk
behaviour when fleeing
from Police. For example,
failing to stop while:

e driving a stolen
vehicle

Unlikely, this increases existing
provisions by taking into account
additional risk-factors.

Would depend on the
penalty proposed but
likely to
disproportionately
impact Maori and
Pacific people, who
are over-represented
in fleeing driver events
and related offending.

Support the principle of
aggravated offences with more
work required

Support the idea of aggravated
offences for fleeing drivers, but more
work is required to identify
appropriate aggravated offences and
the appropriate penalty level for
these.

10 Evidence-Based Policing Centre Understanding the motivations of fleeing drivers — Te Ikarere, a youth perspective of Police pursuits (June 2021).
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Proposal Current offence Proposed Consistency with Issue it addresses BORA Implications Equity impacts MoT recommendation
other penalties
determine the 10 years e driving dangerously or
sentencing outcome imprisonment for the recklessly Need to ensure penalties only
and levels of same offences . & applies to egregious offending.
penalties applied. causing death * speeding
« impaired by alcohol or Q~ May be appropriate to have different
- repeat impaired drugs O penalties for different aggravating
driving offences factors, or tiered penalties for first,
resulting in indefinite e unlicensed, second and third or subsequent
disqualification. disqualified or

suspended

! %Q offences.
e while having % %
unrestrained
passengers, in
particular a child. Q~
A J
' Police can seize or New power to enable vehicle | Inconsistent with the Provides a stronger and @cant RA implications. Concerns about Do not support

impound for 28 days | forfeiture without conviction established land transport | more definitive sanctioj ikely to e%e section 27 as punishing registered

a vehicle involved in | where involved in fleeing offence and penalty than the current pe forfeiture © ehicle in vehicle owners where | The BORA implications, the lack of
a fleeing driver event | driver events'', with an framework and could 28-day impoundmen circu @ es in which no a vehicle was used consistency with the established land
. (under section 96 of | appeals process. result in pre-conviction will avoid the sighifica pr@secution is brought or no without their transport offence and penalty
Enabling the the LTA). The court penalties being harsher operational viction and there is no knowledge or framework, and the disproportionate

removal of vehicles

for failina to sto may also issue a Alternative options: than post-conviction impound | oversight of the seizure individuals and impact on Maori, are likely to
P 9 P confiscation order penalties. vehicle he vehicle would involve the | families losing their outweigh the potential road safety
oftences (under section 128 - only apply penalty for cost impl »imposition of a penalty without main form of transport. | impact.
or 129 of Sentencing new aggravated P%md owa due process. This limit on the
Act) for a vehicle failing to stop storage opera % right to natural justice is unlikely Current evidence indicates that short-
involved in a fleeing offences ‘V \ to be justified and may give rise term impoundment is an effective
driver event but only 2 to an adverse section 7 report. policy intervention.
post-conviction for - limit to second or \ Although, building in a judicial
failing to stop for third and subsequent oversight mechanism would Te Manata Waka considers that a
Police. offences \ assist with avoiding an adverse power of this nature would be most
& section 7 report as it would appropriate when targeted at
- confiscation instead enable the vehicle owner to offences with the most serious
of forfeiture 2 appeal to an independent penalties on conviction (to maintain
> decision-maker. proportionality between pre- and
post-conviction outcomes and justify
O Likely to engage section 21 as the lack of judicial process).
the permanent deprivation of a However, we note that these
Q~ person’s property may be an offences, most of which involve death
unreasonable seizure. Although, and serious damage to the vehicle,
is more likely to be held to be would result in significant Police
& reasonable if there is a review resource invested in identifying the
process or judicial oversight. offender. This would likely make the
use of the proposed power
unnecessary.
?\ If Ministers wish to proceed, Te
Manatt Waka considers the least
detrimental impact would come from
only applying the penalty to
{v aggravated fleeing driver offences

" Forfeiture would result in the permanent taking of the@ie with any proceeds from the sale of the vehicle generally remaining with the Crown. The Court may grant relief on the grounds of undue hardship or where someone has an
interest in the vehicle.
12 While it will still involve the permanent taking of the vehicle, with confiscation, if the vehicle is sold, the registered owner may receive some proceeds.
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Proposal

Current offence

Proposed

Consistency with

IN CONFIDENCE

Issue it addresses

BORA Implications

Equity impacts

MoT recommendation

other penalties

and using confiscation rather than
forfeiture.

AN

This proposal‘presents
risks;, especially in
tetms of proportionality

Strengthening obligations and penalties for owners of vehicles involved in fleeing driver events

Vehicle owners liable for
failing to stop offences and
penalties, including licence

Court fine not
exceeding $20,000.
However, the courts

Shifting the burden of proof to
require a vehicle owner to prove
they were not the driyer is likely

In the Land Transport Act Do not support
1998 (LTA), safety

camera-detected offences

Where the registered
owner fails or refuses to

provide this information or Te Manata Waka supports increased

very rarely issue a disqualification and court have owner liability where | provides false or to engage the right ta be #Where a registered penalties for registered owners who
Creating vehicle substantial financial | fines and potentially the owner can be misleading information presumed innocent(sSection wowner who does not intentionally fail or refuse to provide
owner liability for penalty for this imprisonment (if third or presumed to be the driver | when Police are 25(c) of BORA) , kriow or cannot prove | information, or provide false
failing to stop offence (generally subsequent failing to stop at the time the offence undertaking follow-up "“Who was driving may information to Police when
offences around $1,500). offence), on conviction. was committed, and the enquiries to identify a be subjectto a information to help identify the driver
burden of proof is on them | fleeing driver. significant penalty. is requested.
to disprove the offence.
The consequences for This is likely to However, we do not support licence
However, safety camera failing to stop for Police disproportionately disqualification applying to the
offences have much lower | (licence disqualification impact those from registered owner due to the
penalties and do not result | and potential lower socioeconomic inequitable impacts this penalty can
in licence disqualification | imprisonment for repeat backgrounds more as | have.
or impoundment of a offences) outweigh a they may not have the
vehicle. small court fin€, saiit is understanding of the
usually in thewehicle legislation or
owner’s interestio not resources to appeal a
comply with Pdlice decision to disqualify
requests, especially. their licence or
where they were(the impound/confiscate or
driver or wish to,protect forfeit a vehicle.
Who€ver was driving.
Cannot seize or Power for Police to seize and | In the LTA, safety %ﬁlher istered Unlikely. This proposal presents | Support with some changes and
impound a vehicle impound a vehicle driven by camera-detecte or refuses to risks, especially in clarifications required
where the registered | a fleeing driver for 28 days have owner li |ty prow is information or terms of proportionality
owner fails to where registered owner fails | the owner vides false or where a registered We do not support forfeiture or
Mandatory seizure comply with the to comply with the presume to b the dI'IV isleading information owner who does not mandatory confiscation of a vehicle
and impoundment requirement to requirements to identify the at the ffenc hen Police are know or cannot prove | with a conviction. This is because of
and potential identify the driver driver. was undertaking follow-up who was driving may the lack of consistency with the
forfeiture of vehicle | who has committed . A de roof o enquiries to identify a be subject to a established land transport offence
where owner driving offences, Alternative options: ove th fleeing driver. significant penalty. and penalty framework and the
prevents driver including failing to disproportionate impact on Maori are
identification stop for Police. - forfeiture or Howeverysafety camera = The consequences for This is likely to likely to outweigh the potential road
mandatory Q offences h e much lower | failing to stop for Police disproportionately safety impact. Current evidence
The court may issue confiscation of the Itie d do not result | (licence disqualification impact those from indicates that short-term
a confiscation order vehicle with a |n licence disqualification and potential lower socioeconomic impoundment is an effective policy

post-conviction for

conviction, with a

oundment of a

imprisonment for repeat

backgrounds more as

intervention.

failing to comply with review or appeal hicle offences) outweigh a they may not have the
requirement to mechanism for small court fine, so it is understanding of the We can see that 28-day
identify the driver. forfeiture. usually in the vehicle legislation or impoundments may be a useful tool

- forfeitur

g

owner’s interest to not
comply with Police
requests, especially
where they were the
driver or wish to protect
whoever was driving.

resources to appeal a
decision to impound a
vehicle.

for Police when requesting
information to help identify a fleeing
driver, if registered owners
intentionally fail or refuse to provide
information or provide false
information to Police.

prevent identification
of the fleeing driver.

IN CONFIDENCE
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IN CONFIDENCE

Proposal Current offence Proposed Consistency with Issue it addresses MoT recommendation

other penalties

BORA Implications

Equity impacts

penalty which may have unintended
consequences. We would
recommend it was applied as a
discretionary power only.

& Vehicle impoundment is a significant

We also recommend that any
changes to the legislation limit this
power to only be used where Police
have reasonable belief that the
registered owner did not cooperate,
or provided false or misleading

Q Q information, in response to a request
@ & made under section 118 of the LTA.

Improvements to the Motor Vehicle Register

new owner. There is
also the issue of
people providing

ecessarily the driver of
the vehicle at the time of

e registered owner of
I e vehicle is not

Currently vehicles Creating a new requirement No penalty has been Currently, Poli None expected. Support
can be registered to | for vehicles to be registered proposed as part of this difficulties in
persons unknown. to an identifiable person, to proposal. fleeing drive er Support ensuring the Motor Vehicle
This circumstance assist Police investigations. crimina Register can be used for
New requirement arises where a involvin | es |f b identification of the registered person
for vehicle person notifies This would require prioritising registered for a vehicle. However, we believe
registration to Waka Kotahi of a improvements to the Motor n. The r lon this requirement already exists and
identifiable person | vehicle sale without | Vehicle Register to support 4 detalls of a v a only operational changes are
providing the buyer’s | the identification of registered , needed.
details, and owners and drivers. vest| ! they are
subsequently the A the m &c nt and Currently, where possible, Waka
buyer does not \ efféeti y of obtaining Kotahi proposes to notify a seller of
inform Waka Kotahi info! n quickly. Even their obligation to provide the details
that they are the of the new registered person of a

vehicle. Where this does not occur,
transactions such as annual licensing
of the vehicle, cannot be completed.

incorrect or false an offence, the However, purchasing Road User
information when information provides Charges and getting a Warrant of
registering the Police with an essential Fitness can still be completed.
vehicle. lead.

There is currently a legal obligation
on the seller to provide the buyers
details to Waka Kotahi. Where a
name and address for the buyer of
the vehicle has been provided by the
seller, Waka Kotahi will notify the
buyer of their obligation to register
the vehicle in their name.

IN CONFIDENCE
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Purpose

1.

To set out issues and options in relation to:

. Penalising fleeing drivers and identifying fleeing drivers;

. s 9(2)(M(v)
. s 9(2)(M(iv)

To seek Ministers’ directions on which options you would prefer to receive further advice on
and include in the October report back to Cabinet.

Background

3.

On 4 July 2022, Cabinet agreed that Ministers would report back.on proposals,to strengthen
penalties and support New Zealand Police’s (Police’s) respons€ tosfleeing.drivérs § 220

YoX
of</0, &Q"

This paper sets out a range of options to ‘addréss issues in relation to fleeing drivers,
identification of these drivers, §9@NIM e S8 in Appendices 1
to 4. The effectiveness, operational feasibility and Bill of Rights implications are discussed
but will need further consideration.

Several options relate to the penalties farthe relevant offences. It is worth noting that there
is no evidence that more seyvere penalties lead to a reduction in criminal behaviour. Rather,
the evidence indicates that, the certainty of punishment is a much more effective deterrent
than increasing the severity of purishment, which does little to deter offending. Strategies
that increase offenders™perceptions that they will be apprehended are more likely to influence
behaviour and reduce offending. There is also evidence favouring the effectiveness of swift
sanctions.

These points aré“reinforced in recent Evidence Based Policing Centre research on
interventions forifleeing drivers which found that the most successful interventions were likely
to target increasing the perception of potential offenders that they will be identified and held
to accountyreducing the perception that fleeing is worth the risk; improving the relationship
between-potential offenders and the police and increasing perceived procedural justice; and
prévéntative measures to reduce other offending (e.g. efforts to increase driver licensing, or
drug and alcohol treatment).”

While this paper contains legislative options related to offence penalties, improving other
aspects of the transport system may contribute to the successful identification of fleeing
drivers.

' Evidence Based Policing Centre, Understanding the motivations of fleeing drivers — Interventions to reduce fleeing driver events
(December 2020), p5.



10.

There is currently a significant amount of work occurring in the transport system that could
support holding fleeing drivers to account and help to identify fleeing drivers. & 9@0H

Cabinet also previously agreed to an expansion of the safety camera network (CAB-19-MIN-
0575 refers), known as Tackling Unsafe Speeds. This will both increase the number of
cameras on the road network, but also intends to introduce average speed cametas..This
may further aid in the identification of drivers. Safety cameras will be prioritized on(the highest
risk roads. This may mean that there will be gaps in the coverage of the ruralinetwork when
compared to the urban network where there may also be increased coverage due to the
proliferation of safety cameras to monitor special vehicle lanes‘and traffi€’lights.

Te Manati Waka acknowledges prior advice from Policethatnotedithat improvements to the
Motor Vehicle Register are required to improve the accuracy of data, These issues have been
raised with Waka Kotahi New Zealand Transport Agency, who maintain the Motor Vehicle
Register and consideration is being given as to what.solutions may exist to address concerns
in relation to the identification of registered persons.and the transfer of responsibility for
vehicles.

Fleeing drivers

Fleeing driver events are increasing

11.

12.

13.

A fleeing driver event ocetirs when a driver fails to stop or to remain stopped when required
by Police, or a driver fleesyas a resdlt’of Police presence, whether signalled to stop or not.

Fleeing driver evénts ‘are increasing. There have been 8,673 fleeing driver events so far this
year. This is already a“substantial increase on last year's 6,757 events. The below table
shows the ingrease in fleeing driver events from 2013 until August 2022.

Fleeing driver events undermine the road safety regulatory system and make it difficult to
keep communities safe as they interfere with Police’s ability to carry out appropriate
enforcement-action. Fleeing drivers often engage in other road safety offences, such as
dangerous+driving, which pose serious safety risks to other road users.



Table 1: Fleeing driver notifications 2013 — August
2022
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14. Police changed its pursuit policy? and recording practice3dn"December 2020, but this only
partially accounts for the increase in fleeing driver events. The overarching trend over the
long term is of an increase in fleeing driver events.

Fleeing drivers may be unaware of the penalties for failure’to stop(or g¢onsider them less serious than
penalties for other offending

15. Evidence (from small-scale empirical reSearch) stggests there appears to be a view
amongst offenders that there is little.consequetice for fleeing from Police. There is a
perception that any additional penalty,for fleeing’is insignificant, compared with penalties
they may face for other offending during*afleeing driver event, which contributes to the
motivation to flee.*

Identification of drivers after the fact présents significant enforcement challenges for Police

16. Police’s pursuit policy*now places more emphasis on post-event investigations than
pursuing fleeing'drivers™\¥hile this change has had significant safety gains (which are
critical to maintain), it means post-event investigations are essential for identifying drivers
so they can be held\toaccount.

17. Police is, however, facing challenges identifying and apprehending fleeing drivers under
current legislative settings. The perception among fleeing drivers that they will not be
apprehended and held to account, especially if they evade being caught at the time of the
event, appears to contribute to the problem.® The need to increase the certainty of being
caught after a pursuit also supports the importance of post-event investigations.

2 The policy now emphasises the use of post-event investigations rather than commencing or continuing a pursuit.

3 Police recording practices changed in December 2020 to include not only pursuit events and abandoned events but also events where
the driver fled but a pursuit was not initiated.

4 University of Canterbury. Understanding the motivations of fleeing drivers: Individual factors (9 November 2020); Police & Withbox. Te
Ikarere, a youth perspective of Police pursuits (June 2021). The latter research involved engagement and interviews with 16 young
people aged 13-19 years. Majority male (13 participants) and self-identified as Maori (14 participants).

® Ibid.



18. The proportion of drivers who were not identified from a fleeing driver event has increased
by 64 percent since December 2020.6

Options to increase penalties for fleeing drivers

19. Several options are included as appendix 1. We seek a decision from you as to which
options, if any, you wish to receive further advice on and include in the October report back
to Cabinet, to be indicated in appendix 1. In summary, the options are:

Increasing driver licence disqualification periods for failure to stop offences — up to a
maximum (maximums will vary)

Removing the tiered penalty structure for failing to stop and applying the thirdéand
subsequent offence penalties for all offences

s 9)(0(V) A\ 0O

Enabling permanent removal post-conviction (foffeiture)

Enabling permanent removal of vehicles without conviction (forfeiture or
confiscation)

Options to assist in identifying fleeing drivers aftenthe’event

20. Several options are included as appendix 2. WWe,seek a decision from you as to which
options, if any, you wish to receiveurther advice on and include in the October report back
to Cabinet, to be indicated in appendix,2. 1o summary, the options are:

Introducing a fixed penaltyfor failing to provide information (rather than up to a
maximum of $20,000)

Creating_a liabilityfor, failing to stop for the registered person of a vehicle

Enabling Palice to seize and impound a vehicle for up to 28 days where the owner
fails to comply with a request for information to help identify the driver

Reqiiring courts to issue mandatory confiscation orders (post-conviction) for failing
te identify the driver

Enabling courts to issue discretionary forfeiture orders (post-conviction) for failing to
identify the driver

6 Based on analysis of notifications in Police fleeing driver database as of May 2022.




&

7 For example, the incident on Waikato Expressway in March 2022: htips://www_nzherald co.nz/nz/it-was-scary-witnesses-fear-for-their-
safety-as-bike-gang-drives-on-wrong-side-of-the-road/JRVACTZWYZ2RA5DOL L M7HWA4L NA/

6
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Next steps AO N \$

Officials recommerro sing any desired changes as a separate Road Safety Bill

32. We will prep eport back to Cabinet covering the options you have selected in the
appendices, ing policy approvals. You should be aware that decisions will be required
e% on 29 September to enable the intended report back to Cabinet in October.

at the
33. Tk@ﬁal Activity Intervention Legislation Bill will be referred to Select Committee by the
e‘final Cabinet decisions are made on how to progress this work. This would mean that a
Supplementary Order Paper would be needed to include the legislative changes in this
briefing within this Bill. This is not recommended due to the significance of the remaining
proposals and the policy scope of the Bill.

34. In reporting back to Cabinet, we recommend seeking policy approvals and permission to
issue drafting instructions to Parliamentary Counsel Office with the intent to introduce a
separate Road Safety Bill in early 2023 and request a shortened Select Committee process.
This would allow this work to progress on a slightly slower timeframe to the Criminal Activity

~



Intervention Legislation Bill, but could allow the road safety bill to be passed before the

election.

Recommendations

35. We recommend that you:

1. note that decisions are sought to inform the report back requested by

NOTED

Cabinet on July 5, initially set to September 2022 but later revised to
October 2022 [CAB-22-MIN-0264 refers]

2. indicate in the attached tables (Appendices 1-4) which options you
would like to include in the October Cabinet paper

Jeremy Wood
Executive Director, Policy and Partnerships
NZ Police

Brendan Gage
General Manager, Criminal‘Justice, Ministry
of Justice

APPROVED SEEN NQT AGREED

Hon Chris Hipkins
Minister of Police

Date [

Megan Moffet
Manager, Regulatory Policy, Te Manati
Waka

APPROVED SEEN NOT AGREED

Hon Michael Wood
Minister of Transport

Date [



APPROVED SEEN NOT AGREED

A
Hon Kiri Allan OQ~

Minister of Justice “\ %%Q

Date /| / @
Attachments: ?@ Q
Appendix 1 — Options to increase penaltie '&ingd@s
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Appendix 2 — Options to assist in iden ivers after the event




APPENDIX 1 — OPTIONS TO INCREASE PENALTIES FOR FLEEING DRIVERS

Increasing driver licence disqualification
periods — up to a maximum (maximums will

vary)

Increasing disqualification periods for first, and
second failing to stop offences:

e Afirst failing to stop offence (committed
while speeding or driving dangerously)
would receive a mandatory disqualification
of six months to one year (rather than a
set period of 6 months).

A second failing to stop offence would
receive a mandatory disqualification of
one to two years (rather than a set period
of one year).
Third or subsequent offences would
remain at a mandatory disqualification
period of two years as the period is
already higher than comparable offences.
This would align failing to stop offences with more
serious driving offences such as dangerous
driving where injury occurs (mandatory
disqualification of 1 year or more).

Retains current approach of no disqualification for
first offence, unless committed while speeding or
driving dangerously.

Removing the tiered penalty structure for
failing to stop and applying the third and
subsequent offence penalties for all offences,
as a maximum

Remove the current tiered penalty structure for
failing to stop offences and apply the third and
subsequent offence penalties for all failing to stop
offences(with the details of the disqualification
period to be developed further).

The current penalty for a person convicted for a
first offence is:
+ a fine not exceeding $10,000; and

Advantages

May reduce the likelihood of reoffending by the disqualified person,
as it limits their ability to drive for a lengthier period (though some
will continue to drive despite the disqualification).

Evidence suggests penalties that emphasise loss (e.g. of a

licence/vehicle) may be much more effective at changing
behaviour.®

Signals that fleeing Police is considered serious offending,
particularly if coupled with activities to promote greater awareness.

Offenders disqualified for over one year are required to re-sit their
driver licence test, which would provide an opportunity to reinforce

expected driving behaviour. It may also delay the return to driving
and increase the deterrent effect of licence disqualification.®

Provides courts a level of discretion to consider individual ‘
circumstances (within ranges for disqualification periods, whe
applicable).

No operational implications for Police as similar to %ﬁin
terms of process. &

Gives the court the discreti6h to impos stA r penalties
(although this may not necessarily re§ultf.

Could result in a longe eriod for first offences if
aggravating fac % ingd

a specific re fori

Signals t?Qe:ing Police is considered serious offending,
particularly if‘coupled, with=activities to promote greater awareness.

Could reduce ut?%ﬂending as driver disqualified.
Removes enforcement challenges as earlier offending does not

need blished.

Further advice
YES / NO

Disadvantages

Lack of general deterrent effect in regards to primary offence. Recent
research by the Evidence-Based Policing Ce&gEBPC) on fleeing
drivers indicates that increasing penalties ailing to stop may have
a limited effect on offending.’® This is pa so given that fleeing
drivers tend to make snap decisions i t of the moment, rather

er services.

Faili p (in ofiitself) may not be dangerous and is arguably

les tha such as dangerous driving which carry a

r risk of)ﬁpa. s such it may not be comparable and should
a lesser penalty. There is a risk this penalty could be

ider isproportionate.

' Méoraciﬁc people are over-represented in fleeing driver events
and related offending. Imposing stronger penalties could adversely
impact these groups.

than careful weighing of options.
Would have a %im@le without access to other

transport options, may ir vehicle to travel to work, the
supermarke@hcare,

LEﬁnger disqualification periods (and additional requirements such as
' re-sitting licence tests) may simply encourage offenders to drive
without a licence. Evidence shows that many disqualified drivers
continue to drive."

This proposal could increase breach offences for driving while
disqualified (due to longer periods of disqualification) with associated
impact on the courts.

Lack of general deterrent effect. Recent research by the Evidence- YES / NO
Based Policing Centre (EBPC) on fleeing drivers indicates that

increasing penalties for failing to stop may have a limited effect on

offending. 2

Could result in shorter disqualification periods for second, third and
subsequent offences, particularly lower-level offending, if mandatory
disqualification periods are not set.

Maori and Pacific people are over-represented in fleeing driver events
and related offending. Imposing stronger penalties could adversely
impact these groups.

8 Kahneman, D., & Tversky, A. (1979). Prospect theory: An analysis of decision under risk. Econometrica, 47, 263-291. EBPC, Understanding the motivations of fleeing drivers — Interventions to reduce fleeing driver events (December 2020), p.16.

¢ J Hatfield, T Senserrick, S Boufous, L Mooren, A Williamson, C Sakashita and S Job, Human factor considerations for a licensing point system, Transport and Road Safety (TARS) Research, School of Aviation, University of New South Wales, NZ Transport Agency research report 657 (2019),
p.25; Basili, M and A Nicita (2005) Deterrence and compliance in a‘demerit point system. Universita degli Studi di Siena.

° EBPC, Understanding the motivations of fleeing drivers — Interventions to reduce fleeing driver events (December 2020).

1 J Hatfield, T Senserrick, S Boufous, L Mooren, A Williamson, C Sakashita and S Job, Human factor considerations for a licensing point system, Transport and Road Safety (TARS) Research, School of Aviation, University of New South Wales, NZ Transport Agency research report 657 (2019),
p.23; Joerger, M (2002) Profile of driver problems follow-up evaluation: an examination of driver demographic information and driving record. Oregon Department of Transportation; Watson, B (1998) The effectiveness of drink driving licence actions, remedial programs and vehicle-based
sanctions. Pp66—87 in Proceedings 19th ARRB Research Conference.

2 EBPC, Understanding the motivations of fleeing drivers — Interventions to reduce fleeing driver events (December 2020).



e mandatory disqualification of six months Court discretion will apply to allow individual circumstances to be Could have unintended consequences, such as disproportionate
only if driving dangerously or speeding. considered. penalties on low-level offending.

The current penalty for a person convicted for a May have an operational impact on the justice system due to

second offence is: increased prison sentences, fines and lengthier disqualification

e afine not exceeding $10,000; and periods.
e mandatory disqualification of one year &

The current penalty for a person convicted for a Q
third or subsequent offence is: O

imprisonment for a term not exceeding Q

K
Q.

a fine not exceeding $10,000; and

mandatory disqualification of two years. %

Under this option, the disqualification period

would not exceed two years. We will create some

more detailed options for how this might work as @
there are several possible approaches.

Enabling permanent removal of vehicles post-
conviction for failure to stop (forfeiture)

YES /NO

Unlikely to have an immediate deterrent effect on current offending.
Risk it could lead people to flee more often and in a more dangerous
manner to avoid losing their car."”

This option would provide the court the ability to
issue a forfeiture order instead of a confiscation

2 Kahneman, D_, & Tversky, A. (1979). Prospect theory: An analysis of decision under risk. Econometrica, 47, 263-291. EBPC, Understanding the motivations of fleeing drivers — Interventions to reduce fleeing driver events (December 2020), p. 16.
4 1bid.
15 1bid.
7bid.



order for drivers who fail to stop and remained Would be a significant sanction which may outweigh the possible Would be a disproportionate penalty, when compared with other
stopped. rewards of committing the offence. offences and penalties in the transport regime. Forfeiture is usually
reserved for high end offences (e.g. maximum term of 5 years).
O ARG R 8 EVAEST R N6l e=lio i Re oS8 Evidence suggests penalties that emphasise loss (e.g. of

GO atca e RPN R (RS e a2 iPA s 88 |icence/vehicle) may be much more effective at changing Would have a greater impact on people without access to other
a vehicle involved in a fleeing driver event. It must [l E\Vle]l] fad transport options and lower socio-economic groups, who may need
issue a confiscation order if a second driving their vehicle to travel to work, the supennarke&ealthcare, and other
offence is committed within a 4 year period. Signals that fleeing Police is considered serious offending, services. Q~

particularly if coupled with activities to promote greater awareness.
Retains ability for court to consider undue Likely to have NZBORA implications:
hardship and current review and appeal Court discretion provides ability to allow consideration of individual e s 21:unreasonable searc ure
mechanisms. circumstances. e s 25right t@ minimum s ds of criminal procedure

e s27: rig&.kustice.

Enabling permanent removal of vehicles While fleeing drivers are less likely to be influenced by the likely As above — y to de nding and risk it could lead to more YES /NO
G LI e (W T ol N el g IO T RIS a i (e 1)) B financial or criminal penalty, removing the vehicle would prevent fleeing angerous ing to avoid losing their car.

further offending with that vehicle.
This option would create a new forfeiture power C is wholly disproportionate penalty.
enabling Police to remove vehicles involved in % &a

ould have significant BORA implications, in particular:

fleeing driver events, without conviction.

Sola = CAYIT GRS IR RGNS Ehine s Ro i \Would be a significant sanction which may outweigh the possibl . unreasonable search and seizure
the vehicle pre-conviction, with any proceeds from GV (oSNl feelgylgyljndlgle RiglcRelj{=1g[e=H . ight to minimum standards of criminal procedure
the sale of the vehicle remaining with the Crown. . - right to justice.
Evidence suggests penalties that emphasise loss (e.g. ‘
Police can currently seize or impound vehicles licence/vehicle) may be more effective at changing behaviour. w
involved in fleeing driver events for up to 28-days uld potentially have an operational impact for courts because of
under section 96 of the LTA. However, Police May increase the perception that Police are holdingfleeing dri more appeals.
cannot currently require vehicles to be to account, particularly if coupled with activities to promote great
permanently removed through confiscation or awareness. Would have a greater impact on people without access to other

forfeiture without conviction. M \% transport options.
Would prevent further offending with that ea e
permanently removed. A \ May result in courts not imposing other penalties because vehicle has
\ @ already been permanently removed.
& This could undermine trust and confidence in Police and the justice
< , system. The public’s views on the rule of law, including the
presumption of innocence and right to a fair trial, could be negatively

@v impacted.

8 Kahneman, D_, & Tversky, A. (1979). Prospect theory: An analysis of decision under risk. Econometrica, 47, 263-291. EBPC, Understanding the motivations of fleeing drivers — Interventions to reduce fleeing driver events (December 2020), p. 16.
'8 |bid.



APPENDIX 2 — OPTIONS TO ASSIST IN IDENTIFYING FLEEING DRIVERS AFTER THE EVENT

Amending the financial penalty for failing to
provide information to a fixed penalty

Set a fixed penalty for registered vehicle owners
who fail or refuse to disclose the identity of a
fleeing driver that is applicable on conviction
(rather than the current fine of up to a maximum
of $20,000).

A $5,000 fine is proposed (based on initial
assessment). This is compared with a median fine
of $600 currently for failing to identify a driver
(2018 — 2021).

Creating a liability for failing to stop for the
registered person of a vehicle

This would make the registered vehicle owner
liable for failing to stop offences and penalties
including driver licence disqualification and court
fines and potentially imprisonment.

This approach has been used for infringement
offences such as speeding. However, for
speeding the process for the owner to transfer
liability on to someone else if they were not
driving is straightforward and involves a simple
statutory declaration. The attaching of liability to
the driver also does not apply when the speeding
is more than 50 km/h over the limit, where a
criminal penalty applies rather than an
infringement.

Could include an oversight mechanism where
owners can seek review (to mitigate
proportionality concerns).

9 EBPC, Understanding the motivations of fleeing drivers — Interventio!
20 |bid.
2! |bid
2 |bid.

Advantages
Would provide a strong regulatory lever, if set at an appropriate
level.

May provide additional incentive for vehicle owners to provide
information to Police.

Evidence indicates that targeting penalties to owners, increases
offenders’ perceptions that they will be identified and held to
account.™

Enforcing penalties on vehicle owners may mean they take a more
proactive approach to monitoring the use of their vehicle.?

Would provide a strong regulatory lever to deter off
vehicle owners would be liable for mandatory dlsq
could be liable for imprisonment or a substantla!f nancial pen

May provide additional incentive for ve IWers ¢ \e
information to Police.
Ke es to %mcwases
ill be identifie d held to

ean they take a more
of their vehicle.??

Evidence indicates that targeti
offenders’ perceptions that t
account.?!

Enforcing penalties on

proactive approac nltorln

to reduce fleeing driver events (December 2020), pp. 4 and 26.

Disadvantages

Further advice

Would have a greater impact on lower soel@ﬁ)l omic groups as they YES/NO

may be unable to pay and be referred to lectors, which could
lives

have a significant impact on their fam@ ives.
This would be an autlier in the ex ourt regime, in that a majority

of financial penalti prowde f discretion for judges to
consider fina dshlp, ircumstances of the offending, etc. It
would remo%ablllty ourt to set the penalty at an
approp level'for t stances of the offending and the ability

of the ‘ ertop uld lead to disproportionate penalties.
naI ng against recent policy direction e.g. repeal of
nk t limited judicial discretion in sentencing.
This d also have an operational impact on the courts, with

ea enforcement action.

msr
% Thi WI|| have significant NZBORA implications, in particular:
na

s 14: freedom of expression (including the right to silence) —
this right would likely be engaged as the person charged would
need to provide a statement/evidence about the identity of the
driver to avoid liability

e s 21: unreasonable search and seizure — due to exposure to
penalties involving the vehicle
s 25(c): right to be presumed innocent
s 25(d): right not to be a witness or confess guilt - as above,
this would likely be engaged as the person would need to
provide information to avoid liability

e s 27:right to justice

Would be a disproportionate response, when compared with other
offences and penalties in the transport regime. Speeding and other
offences where this approach is used are usually infringement
offences, whereas this would result in a criminal conviction which is a
much more serious outcome.

This is likely to disproportionately impact those from lower
socioeconomic backgrounds more as they may not understand the
legislation or have the resources to appeal a decision.

This could undermine trust and confidence in Police and the justice
system.

YES/NO



Allowing Police to seize and impound a
vehicle for 28 days for owner failing or
refusing to identify the driver of a fleeing
driver event

Would explicitly provide the power to seize and
impound (or continue to impound) where the
registered person fails to comply with a request
for information under section 118(4) LTA.

Would retain requirement for vehicle to be
released if charges are not laid and current review
and appeal mechanisms.

Police currently have the power to seize and
impound a vehicle for 28 days for failure to stop.
Further work is needed to consider the interaction
of this possible new power with the existing
power.

Requiring permanent vehicle removal for
failing to identify driver (mandatory
confiscation for all offences — post-conviction)

Would require courts to confiscate vehicles
involved in fleeing driver events where the
register vehicle owner fails or refuses to provide
information to identify the driver under section 118
(4) of the LTA.

Courts may currently issue a confiscation order
for failing to identify a driver.

In addition, courts are required to confiscate
vehicles if a subsequent driving related offence is
committed within a four-year period. The driving
offence does not have to be for the same offence.

Retains requirement for courts to consider undue
hardship.

Could include review mechanisms modelled on
the current mitigations for post conviction
confiscation of vehicles.

2 EBPC, Understanding the motivations of fleeing drivers — Inten%
24 |bid.
25 |bid.
2 |bid.

Advantages Disadvantages
Would shift the burden of proof onto the registered person to prove
they were not the driver. This may be contentious and problematic
from a NZBORA perspective.

on the court system.
Would enable Police to seize and impound a vehicle owners’ Strong risk of NZBORA non-compliance
vehicle when the vehicle owner fails to cooperate. Would provide section 7 report, found in breach of s 2
clarity on ability to impound in this situation. by requiring Police to form a reasonal: @ ief that impounding the
vehicle is necessary to prevent a nent threat to road safety (to
May provide additional incentive for owners to provide information.  ensure rational connection to tﬁi objective of road safety). However,

this would limit ossible application of the power.
Evidence indicates that targeting penalties to owners, increases
offenders’ perceptions that they will be identified and held to

account.? Q ?\
Enforcing penalties on vehicle owners may mean they take a more Q‘
proactive approach to monitoring the use of their vehicle.24 % &

Would prevent future offending with that vehicle for the period of ?\

impoundment. @

Would be a significant lever to require information @Movi%& Likely to engage s 21 of NZBORA, in relation to unreasonable search

Police. ! and seizure.
There is evidence that indicates that t@'gynaltie X@rs, This is a severe penalty and would be a disproportionate response,
A ;

Potentially significant volume of appeals which would have an impact

roposal subject to
y potentially be mitigated

increases offenders’ perceptions that id d when compared with other offences and penalties in the transport

held to account.?® \ regime. For example, this would be more severe than the penalty for
failure to stop.

Enforcing penalties on vehicle Ns ay me y take a more

proactive approach to monitoring.the use of.their vehicle.% This proposal presents risks, especially in terms of proportionality
where a registered owner who does not know or cannot prove who

Would prevent future né}v’ ith t cle as vehicle was driving may be subject to a significant penalty.

permanently removed?%*

?“ Review mechanisms could be used to mitigate some of these
concerns, but this will still place an inconvenience or cost on
Q~ registered persons. Consideration would also need to be given to the
operational impact on Courts to be able to consider any
& reviews/appeals in a timely manner.

This will have a disproportionate impact in Maori, which will outweigh

s?* any potential road safety benefit.

Would have a greater impact on people without access to other
?‘ transport options who may need their vehicle to travel to work, the
@ supermarket, healthcare and other services.

to reduce fleeing driver events (December 2020), pp.4 and 26.

Further advice

YES /NO

YES /NO



Enabling permanent vehicle removal for
failing to identify driver (discretionary
forfeiture — post-conviction)

Advantages
Would be a significant sanction which may outweigh the possible
rewards of committing the offence.

\UTE [ BT Eolo] ERW N g R GRS IR (el 1k Ngleli (=R (o] @ There is evidence that indicates that targeting penalties to owners,
vehicles involved in fleeing driver events where increases offenders’ perceptions that they will be identified and

the register owner fails or refuses to provide

held to account.?”

information to identify the driver under section 118
of the LTA. This would result in the permanent Enforcing penalties on vehicle owners may mean they take a more
taking of the vehicle and the proceeds from the proactive approach to monitoring the use of their vehicle.?®

sale generally remaining with the Crown.

Would prevent future offending with that vehicle as vehicle

Retains requirement for courts to consider undue el ERE WAL 1) 8

hardship.

27 1bid.
22 |bid.

Disadvantages
Likely to engage s 21 of NZBORA, in relation to unreasonable search
and seizure. May also raise issues in relation to s 25 and s 27.

This is a severe penalty and would be a disproportionate response,
when compared with other offences and penalties in the transport
regime. For example, this would be more se than the penalty for

failure to stop. %

This proposal presents risks, especia@ s of proportionality
where a registered owner who d W or cannot prove who
was driving may bS subject to icant penalty.

Courts use tl rrent discr % confiscation power infrequently
and there is that thi will not be used either.

This e a di ionate impact in Maori, which will outweigh
ial ro enefit.

d have a greater impact on people without access to other
Spo! ns, who may need their vehicle to travel to work, the

super@ healthcare and other services.

Further advice
YES /NO












28 J Hatfield, T Senserrick, S Boufous, L Mooren, A Williamson, C'S ita and S Job, Human factor considerations for a licensing point system, Transport and Road Safety (TARS) Research, School of Aviation, University of New South Wales, NZ Transport Agency research report 657 (2019),
pp.66-67.
30 Sakashita, C. Fleiter, J.J, Cliff, D_, Flieger, M_, Harman, B. & Lilley, M (2021). A Guide to the Use of Penalties to Improve Road Safety. Global Road Safety Partnership, Geneva, Switzerland, p.28; Watson, A., Kaye, S_, Fleiter, J_, & Freeman, J.E. (2020). Effectiveness of vehicle impoundment
for high-range speeding offences in Victoria, Australia. Accident Analysis and Prevention, 145, Article number: 105690; DeYoung, D. J. (1999). An evaluation of the specific deterrent effects of vehicle impoundment on suspended, revoked, and unlicensed drivers in California. Accident Analysis &
Prevention, 31(1-2), 45-53.
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lz TE MANATU WAKA

h MINISTRY OF TRANSPORT

11 October 2022 0C220879 (Te Manatd Waka)
Hon Chris Hipkins

Minister of Police

Hon Michael Wood Action requir &
Minister of Transport Wednesday, 19 Oc 2022
Hon Kiritapu Allan Q

Minister of Justice £ >

<</

To provide Ministers with a draft Cabine o@ng proposals relating to fleeing drivers,
rial consultation, prior to a final version
of the Cabinet paper being lodged. bri Iso provides advice on potential timelines to

progress this work. ,Q

Key points
Qg. o

a

Purpose

e The attached
instruction

m&per (Appendix 1) seeks approval to issue drafting
of proposals to:

o the. ification of, and penalties for fleeing drivers;

O

_

. énartmental consultation will run concurrently with Ministerial consultation.

¢ Feedback is required by 18 October 2022 to allow for changes to be made to the final
paper, prior to being lodged on 20 October 2022 for consideration at Social Wellbeing
Committee (SWC) on 26 October 2022.

« Draft Regulatory Impact Statements for fleeing driver § 82t proposals
are attached (appendix 2 and 3). These are currently progressing through joint panels
and the final versions will be provided alongside the final Cabinet paper, it is likely that
these will be updated to include additional data.
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¢ A Supplementary Analysis Report was prepared for initial work under the Criminal Activity
Intervention Legislation Bill. This Report is attached (appendix 4) and will cover the

e [f Cabinet decides to progress these proposals, a new Land Transport (Road Safety) Bill
will be required

Q~

O
Q

S P

1 Agree to carry out consultation between the period of 12- O;Q r with your
Ministerial colleagues

Recommendations

We recommend you:

Q Yes / No
2 Provide feedback on the Cabinet paper by 18@:& O Yes / No

3  Provide feedback on the proposed time;‘@\/ Q“\ Yes /No
4 Note that it is recommended that se¢ondary pol
to

icy decisions to support Noted
implementation activities are del% %inister of Transport.

- A NS e
Gillian Ferguson Hon Chris Hipkins
Director, PoIicy,# lice Minister of Police
11/10/ 2022?~ ..... /... /...
Megan Moffet, Manager, Regulatory Hon Michael Wood
Policy, Te Manatii Waka Minister of Transport
1/10/2022 L. /... /...
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Brendan Gage Hon Kiritapu Allan

General Manager, Criminal Justice, Minister of Justice

Ministry of Justice / /

11 /10 /2022 &
Minister’s office to complete: O Approved O Declined O

O Overtaken by events

< &L
X

O Seen by Minister l@\\:ee@iﬂer

Comments

S
v
“

Contacts

First contact

Gillian Ferguson, Director, Policy,\

N N _
Poli Manata v

Megan Moffet, Manger, Reg
Waka

c (O
Py o i e SRSy st
S’
Q
QV‘
@?‘
K&
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Decisions have been made on which proposals to progress to Cabinet

1

On 4 July 2022, Cabinet agreed that Ministers would report back on proposals to
strengthen penalties and support New Zealand Police’s (Police’s) response to fleeing
crivers S [CAB-22-MIN-
0264 refers].

Further advice was provided to joint Ministers, with final deci
29 September 2022 to narrow what options to progress thro
back to address concerns relating to fleeing drivers,

 [0C220790 and BR/22/66CH refers].co &
Options being progressed include: 0 OQ

4.1 Increasing penalties for fleeing driv, \/ !

4.1.1 Increase the maximum d@-llce Q'lgqualiﬁcation periods for first and
second offences. 4 %

412

4.1.3 Enable
(forfei

4.2 Iden@ee@@rs after the event

4.Q le,igb financial penalty for failing to provide information at either
$2:500 or $5,000.

ne]t ?noval (forfeiture) of vehicles post-conviction

4.2° owing Police to seize and impound a vehicle for 28 days for owners
who fail or refuse to identify the driver of a fleeing driver event.

IN CONFIDENCE

Page 4 of 11



IN CONFIDENCE

5 Te Manati Waka has prepared Regulatory Impact Statements (appendices 2 a@
to support the fleeing driver Both documer@
recommend different options than what Ministers decided to proi;ress

There may be other drafting decisions to be made F%
6 As this work progresses, Te Manatu Waka - Ministry anatu Waka)
will continue working with Waka Kotahi NZ Transp K erstand what
PP

changes may be required to the Motor Vehicle ;e r t% rt this work.

7 It is likely that if legislative amendments are ed tc@)port this package, they
would be minor and technical. These wo ikely be\covered by the current Cabinet
paper approval to delegate the Minis anQﬂ,t e ability to issue drafting

instructions. \\
Potential timelines for progra%n \%

As noted in prior advméﬂj 22 790vand BR/22/66CH refers] these proposals will be

unable to be included inal Activity Intervention Legislation Bill. This is due
to the significanc % roposals remaining and that there would be

insufficient t| these proposals to occur.
9 Itis reczé~ e work is progressed through a separate Land Transport
(Road Safety) |ch could be given a category 5, with instructions provided to

Parliamenta

nsel Office (PCO) in the year with th_

10

A

11 If Ministers wished for this drafting period to be shortened, there would be cascading
effects on the availability of drafting resource for the wider transport regulatory work
programme e.g. the Land Transport Management Act (Congestion Charging)
Amendment Bill, regulations to support the Waka Kotahi funding and fees review
and/or the Land Transport Management (Public Transport Services) Amendment Bill.
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APPENDIX 1: CABINET PAPER - RESPONDING TO FLEEING DRIVERS, "%
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APPENDIX 2: REGULATORY IMPACT STATEMENT - LEGISLATIVE PROPOSALS
TO IDENTIFY AND PENALISE FLEEING DRIVERS
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APPENDIX 4 - SUPPLEMENTARY ANALYSIS REPORT: CRIMINAL ACTIVITY
INTERVENTION LEGISLATION BILL
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[In Confidence]

Offices of the Ministers of Police, Transport and Justice

Cabinet

Resionding to fleeing drivers

Proposal &

1 This paper seeks Cabinet’s approval on proposals relating to: OQ -

1.1 the identification of, and penalties for fleeing driver.

1.2
1.3
Relation to government priorities ?\ Q
2 The proposals in this paper support the Govern manifesto

Zealand Police (Police) and other gencies have the resources

cggfe
and powers to disrupt and prosecut I%) nding.
'

commitments to keep up the press% a gangs, by ensuring New
t

Executive Summary

ease in fleeing driver events, with 8,673 up to 31
Iready a substantial increase on last year’s 6,757

4 Thisis pai @th@
Augustﬁ,‘v/h' hisa
events. /&6

5 Post the %ge in operational policy in December 2020 to cease engaging in

pursuits,‘Police have experienced challenges in identifying fleeing drivers
post . Since this policy change, Police has identified, on average, only
34 ent of all offenders.

6 & Is paper proposes a range of legislative proposals to increase existing
penalties, introduce the ability to remove vehicles in certain circumstances,
and provide Police with new enforcement tools. These proposals are not
reliant on one another, so could be progressed in a range of combinations.

7 Evidence shows that more severe penalties do not lead to a reduction in
criminal behaviour, however, penalties that emphasise loss e.g., of a licence
(disqualification) or vehicle (impoundment) can be effective at reducing
opportunities for reoffending. Any proposed increase to penalty levels could
signal Parliament’s position on the seriousness of these offences.

IN CONFIDENCE
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8 A number of these proposals carry significant implications for the
Government’s obligations under the New Zealand Bill of Rights Act 1990
(NZBORA). However, two of the proposals, increasing the maximum licence
disqualification periods for the first and second failing to stop offences

do not have
NZBORA implications. The proposal to fix the financial penalty for failing to
provide information also has limited NZBORA implications.

9 A number of these proposals also carry implications for the Government’s
obligations under Te Tiriti o Waitangi/the Treaty of Waitangi and its principles.
Maori and Pasifika are over-represented in fleeing driver events and gang
statistics, and as such, these proposals are likely to have a disproportion
impact on Maori and further increase their representation within the cri Q‘
justice system.

10 We propose to give effect to these proposals through “e& Ro
which we propose to introduce in early 2023, followin I c
the Cabinet Legislation Committee. 6

ety Bill,
ation by

11

Background

A

12 On 8 June 2022, the Cabi mittee (CPC) discussed several
initiatives to specifically r harm [CPC-22-MIN-0013 refers]. At
CPC, Ministers expre con hat current fleeing driver penalties are
insufficient, particul relation to disqualification periods for people who fail
to stop for Police. 4 Ju %22 further advice on fleeing drivers was

provided to Cad§9 thenlni ienalties and suiiortini Police’s

Cabinet invit

13 = Minister of Police, in consultation with the Minister of

Justice a d%e inister of Transport, to report back to Cabinet on final
propos trengthen fleeing driver penalties and improve legislative
resp to fleeing drivers [CAB-22- MIN-0264 refers].

14

* I
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s 9(2)(f)(iv)

Wider youth engagement work is underway to prevent and address youth offending

16

17

18

There has been increasing concern regarding youth disengagement and the
link between this and youth offending. Responding to this, we have now
established a Ministerial Group on Youth Engagement. This work has a long-
term, prevention and early intervention focus. Responses are also undenvay
to respond to children and young people with the more complex needs'that
the youth justice system is not working for.

Within this work is Kotahi Te Whakaaro, an initiative aimed at reducing youth
crime, which delivers an immediate and coordinated cross-agency response
to tamariki under 14 years involved in dangerous’ vehiclerelated offending
(including ram raid incidents). All children (undery14) who'are apprehended as
a result of a fleeing driver and/or ram raid orothier serious offending who live
in South Auckland are referred on to the Ketahi Te Whakaaro initiative.

As at 17 October 2022, the initiative i’ South~Auekland is supporting 62
tamariki and 140 siblings, taking awwhole af Whanau approach to prevent
escalation into the youth justice system:The initiative began expansion into
West Auckland on 10 October and work«s underway to expand it to 14 — 17
year olds.

Part One: Identifying, and'increasing.penalties for, fleeing drivers

Background

Fleeing driver events

19

20

Police routinely,signal drivers to stop and while the vast majority comply there
is an increasing group of drivers who do not, and then engage in unsafe
driving ifcan attempt to evade apprehension. If the driver fails to stop, but
does.not'speed away, Police will follow them and catch them safely. These
instances usually occur when the driver is distracted and has neither seen nor
heard the siren or flashing lights.

A fleeing driver event occurs when a driver fails to stop or to remain stopped
when required by Police, or a driver flees as a result of Police presence,
whether signalled to stop or not.! Fleeing driver events undermine the road
safety regulatory system and make it difficult to keep communities safe, as
they interfere with Police’s ability to carry out appropriate enforcement action.
Fleeing drivers may also engage in offences such as dangerous driving, which

! The main reasons Police initially signal drivers to stop are speeding, suspected criminal offending, dangerous / reckless
driving, suspicious vehicle behaviour, fault on vehicle, road rule breach, suspected drunk driving and avoiding a checkpoint.
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23

24

IN CONFIDENCE

pose serious safety risks to other road users in the event of a crash,
potentially causing serious injuries, or death.

The overarching trend is of an increase in fleeing driver events; with 8,673
events from January 2022 to 31 August 2022, which is already a substantial
increase on last year’s 6,757 events. While Police changed its pursuit policy
and recording practice in December 2020, this does not wholly account for the
increase. This is evidenced by the fact there was not a sudden increase in
fleeing drivers immediately following the policy changes in December 2020
but rather a continuation of the overarching trend of growth over the last ten
years.

The revised policy places more emphasis on post-event investigations than
pursuing fleeing drivers. This change has had significant safety gains..There
have been three deaths since the policy change in December 2020; with none
of these drivers being actively pursued. In comparison, there were 63 fleeing
driver pursuit related deaths in the ten years prior to thepolicy change (2010 —
2020). These safety gains are critical to maintain but it means\post-event
investigations are essential for identifying drivers.so.they’can be held to
account. Police is, however, facing challenges-identifying fleeing drivers under
current legislative and operational settings.?

In the year prior to the Police pursuit policy change in December 2020
(November 2019 — November 2020), ‘Peolice’was identifying on average
52 percent of all offenders. Since December 2020 (December 2020 —
July 2022), Police has identified'on average 34 per cent of all offenders.

Additional legislative tools ‘¢ould support Police to identify fleeing drivers in
post-event investigations;.which.would better enable fleeing drivers to be held
to account and improve the enforceability of fleeing driver offences.

Offences and penalties

25

Under the/Land Transport Act 1998 (LTA) there are two related offences
concerningfleeing.drivers:

25.1 ltis an,offence to a person to “flee” when requested to stop. The
penalty is a fine up to $10,000, mandatory licence disqualification, and
for third and subsequent offences, possible imprisonment. In certain
circumstances, the vehicle must be confiscated if offences are
committed within four years of previous qualifying offences (under the
Sentencing Act).

25.2 If there is a fleeing driver event, Police has the power (under section
118(4) of the LTA) to request the registered owner or hirer of a vehicle
involved in a fleeing driver event to immediately give all information that
may help identify the driver. It is an offence if that person, without

2 |dentification often rests on the Motor Vehicle Register (the Register), however, there are certain limitations in the Register
that can impede this process. While the registered person transfer process requires a new registered person of a vehicle to
update their details, some vehicles are registered to “unknown” or have incorrect addresses associated with vehicles. The
registered person may also not be the owner or have day-to-day control of the vehicle.
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reasonable excuse, fails or refuses to provide this information
immediately, or provides false or misleading information. The penalty is
a fine up to $20,000.

26 In addition, Police may impound? a vehicle for 28 days if they believe on
reasonable grounds that a person driving the vehicle has failed to stop (or
remain stopped) when requested. They may then release the vehicle to the
owner if satisfied that:

26.1 the owner was not the person driving the vehicle when the vehicle
failed to stop (or remain stopped); and

26.2 the owner has provided all information in their possession or obtainable
to them which may lead to the identification and apprehension of the
driver of the vehicle.

27 Where Police have impounded a vehicle, they must release it ifithey do not
press charges at the end of the impoundment periad.\The owner of the vehicle
is then liable for charges for the towage and storage of théwehicle.

28 If a registered person of a vehicle can proveithat'their impounded vehicle was
stolen or converted at the time that it was{impounded, there are appeal
provisions under s1024 and s110° of the LTA for the"vehicle’s release to the
registered person. These provisions alse allew for appeals in the case that a
registered person did not know that’a-driver was unlicensed or disqualified
when using their vehicle, and eould notreasonably have been expected to
know this.

29 Strategies that increase-offenders’perceptions that they will be apprehended
are more likely to influence behaviour and reduce offending. There is also
evidence favouring the effectiveness of swift sanctions. It is worth noting that
there is no evidénce that more severe penalties lead to a reduction in criminal
behaviour. Rather, the evidence indicates that the certainty of apprehension is
a much more effective deterrent than increasing the severity of punishment,
which doesHlittle to,deter offending.

Increasing penalties for fleeing drivers

30 We propose three changes to increase the penalties for fleeing drivers, which
could\be progressed separately or as a package:

3071 an increase to the maximum driver licence disqualification periods for
first and second offences;

3 Impoundment results in the temporary loss of the vehicle. Once the impoundment period is up, the owner may
collect it, but may be required to pay for the towage to the impoundment yard and its storage at the yard for the
duration of the impoundment.

4 Appeal via Police

5 Appeal via District Court
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302 S9@INW

30.3 to enable courts to issue forfeiture orders post-conviction, rather than
confiscation orders.

The above options would send a stronger message to perpetrators that fleeing
Police will have severe consequences. They could also reduce opportunities
for re-offending by increasing disqualification periods or removing access to
the vehicle involved in the event. Stronger penalties would acknowledge the
danger this behaviour creates for other road users and Police.

Increase the maximum driver licence disqualification periods for first and secord
offences.

32

33

34

Firstly, we propose to increase the maximum licence disgqualification.periods
for the first and second failing to stop offences:

32.1 Afirst failing to stop offence (committed while Speeding or driving
dangerously) would receive a mandatory-disqualification of six months
to one year (rather than a set period of’six months). The current
approach of no disqualification for first offence'without speeding or
driving dangerously would continue:

32.2 A second failing to stop offerce (underany circumstances) would
receive a mandatory disqualification of one to two years (rather than a
set period of one year),

32.3 Third or subsequent offences 'would remain at a mandatory
disqualificationperiod.of two years as the period is already higher than
comparable offences.

These increases'would sighal the seriousness of fleeing from Police,
particularly Jf. coupled\with activities to promote awareness of the penalty
increase,’ [tmay also reduce the likelihood of reoffending by some disqualified
people, as it limitstheir ability to drive for a lengthier period. This is supported
by evidencé that suggests penalties that emphasise loss (e.g., of a
licence/vehicle) can be effective at changing behaviour.

However, officials note that this option may have a limited general deterrent
effect.® Recent research by the Evidence-Based Policing Centre on fleeing
drivers indicates that increasing penalties for failing to stop may only have a
limited effect on offending. This is particularly so given that fleeing drivers tend
to make snap decisions in the heat of the moment, rather than careful
weighing of options.

6 General deterrence refers to the public having a perception that those who break the law will be caught and
incur a penalty. Specific deterrence refers to those who have been caught, and the penalty is enough to prevent
them from reoffending.
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35  There are no NZBORA implications for this option, as no protected right is
prima-facie engaged.

36  This option will likely adversely impact Maori and Pacific peoples, and people
without access to other transport options. Although court discretion may help
to mitigate some of this impact, for example the court could substitute
disqualification with a community-based sentence.
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Enable permanent removal pos

49

50

51

Currently the courtsﬁgx is a‘confiscation order under section 128 of the
Sentencing Act fo(a)/ehic :%olved in a fleeing driver event. The court must
issue a conﬂsc?a or a second qualifying driving offence (which does
not need to «@ 3& eeing driver event) is committed within a four-year
period of the-first. a confiscated vehicle is sold, the owner may receive
some <Q1 proceeds as per the Sentencing Act.

This optio
instead

d provide the Court the ability to issue a forfeiture order
onfiscation order. This would mean that the proceeds of the sale
remain with the Crown. It would retain the ability for the court to
undue hardship, and the current review and appeal mechanisms. In
of operational feasibility, this option would be similar to the status quo

co
&he ability of the courts to confiscate vehicles already exists.

If used, this would be a significant sanction, as offenders could have their
vehicle permanently removed, and would not get any proceeds from the sale
back. The permanent removal would highlight the seriousness of this type of
offending. The possibility of permanent loss of their vehicle could also change
behaviour (although any deterrent effect would be limited) and increase road
safety. However, it is unlikely to have an immediate deterrent effect on
current offending. It may instead lead people to flee more often and in a more
dangerous manner to avoid losing their car.

IN CONFIDENCE
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It would also be a disproportionate penalty when compared with other
offences and penalties in the transport regime. Forfeiture is usually reserved
for high end offences (e.g., those with a maximum term of five years’
imprisonment). Given that courts already use confiscation orders infrequently,
they are unlikely to use stronger forfeiture powers.

s 9(2)(h)

Identifying fleeing drivers after the event

54

55

We propose two changes to assist Police in identifying fleeing drivers after the
event, which could be progressed separately or as a package:

54.1 amending the financial penalty for registered vehiecle owners for failing
to provide information by fixing the penalty,at.either,$2,500 or $5,000,
or setting a range with a fixed minimum $1%000 and a fixed maximum of
$20,000;

54.2 allowing Police to seize and impound.a vehicle for 28 days for owners
who fail or refuse to identify the driver of.a fleeing driver event.

Targeting penalties to vehicle ownérs mayy, increase offenders’ perceptions
that they will be identified and“held to aceount. This could result in reduced
offending and enhance road safety.

Fixing the financial penalty fortailing to.provide information

56

57

58

At present, registered vehicle,owners who fail or refuse to disclose the identity
of a fleeing driver €an, upon conviction, receive a fine of up to a maximum of
$20,000. Between 2018'and 2021, the highest fine issued has been $5,000,
with a median fine 0f$600. This proposal would remove court discretion and
set a fixed fine. of either $2,500 or $5,000, or set a range with a fixed minimum
of $1,000 and a.fixed maximum of $20,000.

This option-may provide an additional incentive for vehicle owners to provide
information to Police. Enforcing penalties on vehicle owners may also mean
they-take a more proactive approach to monitoring the use of their vehicle. It
Wwould also increase the likelihood that Police would be successful in gaining
information from owners of vehicles used in offending. This would aid in
Police’s investigation into who was driving the vehicle at the time of the
offending taking place.

If individuals likely to offend have a perception that the owner of the vehicle
used for offending is more likely to provide information to Police, this may
increase their perception that they would likely be apprehended, and therefore
reduce offending.

10
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59 While a $5,000 fixed fine was the initial option considered, a $2,500 fixed fine
would be more consistent with the Effective Transport Financial Penalties
Framework and Tool, which Te Manati Waka uses to evaluate all transport
financial penalties. A range of $1,000 to $20,000 would not be consistent with
the Effective Transport Financial Penalties Framework and Tool.

60 If Cabinet were to progress with a fixed fine, advice from officials is that this
option would be inconsistent with the Legislation Design and Advisory
Committee 2021 guidelines (LDAC Guidelines), which say that legislation
must state the maximum fine.® A range with a minimum amount would still
present issues, as the LDAC guidelines also recommend against setting &
minimum penalties in legislation because it limits the courts’ ability to imp
a sentence appropriate to the particular case, and it may also be seen @
contrary to the principle of the separation of power and judicial @

independence.’® s\ %Q

61 Officials note that a fixed penalty level could be an out n nce and
penalty regime, and that there were no known ca f penal that did not
provide a level of discretion for judges to cons%@ ny'Q dship, the
circumstances of the offending

62  This option would remove the ability for t@ﬁ @et the penalty at an
appropriate level for the circumstanc@pt ea,ten ing and the ability of the

offender to pay. Q~

63

Allow Police to .%Q:de @ nd a vehicle for 28 days for owners who fail or refuse
to identify the q r o@e ing driver event
64 Police curre has the power to seize and impound a vehicle for 28 days, if
the officer. ves on reasonable grounds that a person driving vehicle has
failed to as required under the LTA. However, Police does not have the
pow %eize and impound a vehicle where the owner of a vehicle fails to
co% ith a request to provide information that may lead to identifying and

@r hending the driver of the vehicle.

65 his proposal would explicitly provide Police the power to seize and impound
(or continue to hold an already impounded vehicle) where the owner does not
comply with a request for information under section 118(4) LTA. Police would
need to have reasonable belief that impounding the vehicle is necessary to

8 Legislation Design and Advisory Committee Guidelines 2021, pg 126 http://www_ldac.org.nz/assets/documents/L DAC-
Legislation-Guidelines-2021-edition-v2_ pdf.
2 ibid.

11
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prevent a threat to road safety. This would be established by taking the action
and considering the factors set out in the scenarios below

Action

Factors to consider

Police uses the number plate of
the vehicle involved in the
fleeing driver event to identify
the registered owner. Police
follows-up with the owner to
establish who was driving the
vehicle at the time of the fleeing
driver event.

This is done using standard
questioning to establish facts.
For example, ‘who has access
to this vehicle?’, and ‘do you
know where the vehicle was?’.

The information provided by the
owner, together with the manner of
the response (e.g., is the owner
being helpful, evasive, or
uncooperative) is considered to
determine whether owner is
complying with the request.

If Police considers the owner is
complying with the request(€.g. has
provided information or«s7able to
establish why'they havéno
knowledge) no further action would
be taken:

If Police congiders the owner is not
conmplying with the request, e.g.
refuses to cooperate, Police could
decide to charge the owner with
failing or refusing to identify the
driver.

In order to impound'd yehicle,
Police needs to €stablish
reasonable belief that.there
could be a threat to road safety,
in addition to having-already
made the judgement that the
ownef-has not.complied with the
reguest.

Police ehecks the vehicle
owner's history on the National
Intelligence Application (NIA) to
see whether there is evidence of
other road safety related
behaviour. Police considers
other evidence gathered as part
of the investigation, e.g.
interviews with members of the
public that indicate that owner
may have been the fleeing
driver.

If Police does not have any
evidence to cause them to have
reasonable belief that the vehicle is
likely to be involved additional in
behaviour that would endanger road
safety, e.g. another fleeing driver
event, the vehicle cannot be
impounded.

If Police has reasonable belief that
the vehicle may again be involved

in behaviour that would endanger

road safety, Police could impound

the vehicle for 28 days.

12
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This option may provide an additional incentive for vehicle owners to provide
information to Police. By doing so, this increases the likelihood that Police
would be successful in gaining information from owners about who was
driving the vehicle at the time of the offending, which may result in a higher
number of case resolutions.

Furthermore, the risk of losing a vehicle for 28 days has been shown to
influence driver behaviour and have positive road safety outcomes. The power
to impound vehicles for 28 days was introduced in 1999 and has been an
effective deterrent for those driving while disqualified or unlicensed and had
positive road safety outcomes. Since this date, there has been a 29 per.ceqt
reduction in the proportion of crashes involving disqualified or unlicensed
drivers, and a 34 per cent reduction in the number of detected drivingdwhile
disqualified offences.

There is a risk that this option will be found non-compliant with"NZBORA. In
2016 a similar proposal did not progress beyondithe Select€ommittee stage,
because a NZBORA section 7 report found it ineonisistent'with section 21:
unreasonable search and seizure. The Attorney-General at the time proposed
Police rely on the existing power to seize'ahd impound a vehicle, if they
believe, on reasonable grounds, that,it Was involved in a fleeing driver event.

The Attorney-General also found thatimpéunding a vehicle in relation to
failure or refusal to provide infermation@weuld not be rationally or
proportionately connected to\the primary-purpose of Police vehicle
impoundment, which is road safety.%.To help this connection, if progressed,
the Attorney General proposed«to\include a limb in the section 118(4) power,
which requires Policeto form.a reasonable belief that impounding the vehicle
is necessary to prevent anlimminent threat to road safety.

This current proposal requires Police to form a reasonable belief that
impounding‘the vehicle'is necessary to prevent a threat to road safety in
acknowledgment of the Attorney General’'s concerns. It is not proposed to
include the word imminent, as Police do not consider this to be operationally
practical because the vehicle is unlikely to be being driven at the time.

This reformulation of the Attorney-General’s proposed limb would better
connect the power to the purpose of road safety and would mean that the
power could actually be applied in practice. However, there is a risk that it
may not be considered rationally connected enough to the purpose to
sufficiently mitigate the NZBORA concerns and that it may not mitigate the

A;)t(tzc))([‘?ey-General's concerns regarding the proportionality of the penalty.
S
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0 Research was undertaken on how to define a gang convoy as part of the Gang Harm project. The
research found that the term convoy is not a critical element, so the term is not defined. For example
in Australian jurisdictions vehicle impoundment, confiscation and forfeiture regimes apply generally to
all qualifying offending, irrespective of whether it was carried out by a gang member or as part of a
convoy.
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1 Police in Victoria, Australia, where there is a vehicle forfeiture regime in place for street-racing,
report instances of storage warehouses being shot at in retaliation, despite these being Police owned
and operated. There is also a known risk that facilities could be raided in an attempt to retrieve

vehicles.

16
IN CONFIDENCE



IN CONFIDENCE

IN CONFIDENCE



IN CONFIDENCE

IN CONFIDENCE



IN CONFIDENCE

IN CONFIDENCE



IN CONFIDENCE

Financial Implications

119 We expect any additional costs to the Crown (from criminal and forfeiture
cases due to the proposed policies) will be absorbed within baselines. This
will in part rely on prosecutorial discretion, and on the increased baselines as
announced for Budget 2022. We note any increase in forfeiture is likely to

20
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have a minor increase to the Proceeds of Crime Fund, the exact impact of
which Officials have not yet had time to model.

120 We expect that the proposal to expand the qualifying offences for Police
impoundments of vehicles for 28 days, , may
increase the demand for the current rebate for abandoned vehicles (estimated

10 to 15 per cent of impoundments). The recently updated rebate level is set
at $253, and officials estimate that the total amount paid for the rebate may

121

Legislative Implications Q/Q &Qv

122 Some of these proposals are related to thos e mlnal Activity
Intervention Legislation Bill (CAIL Bill), w@ een referred to Select
Committee. A Supplementary Order u be needed to include the
legislative changes in this paper @ ill.

123 The significance of the remai prop nd the policy scope of the CAIL
Bill mean that such an app able The current amendments in
the CAIL Bill were agree s Committee as out of scope
provisions that could hel ceed in an Omnibus Bill. Therefore,
further Business C proval would be required to these amendments
being included in theyCAIL!Bill by SOP. Officials would also not be able to
draft amendme t| r to the departmental report, likely to be due in
mid- Novem

124 Addin ro (o) Is in this paper to the CAIL Bill would also preclude public
engag t h the Select Committee process, as submissions on the
CAIL B|I on 26 October 2022.

125 ere is currently no other alternative vehicle for these proposals on

126

21

IN CONFIDENCE



IN CONFIDENCE

Impact Analysis

Regulatory Impact Statements / Supplementary Analysis Reports

127

128

Two Regulatory Impact Statements have been prepared, one for the fleeing

driver policies (Appendix 1) £ %20
s 9(2)(f)(iv)

Each of these is annexed to the
Cabinet paper.

The Regulatory Impact Statements have been reviewed by a panel of
representatives from Te Manatli Waka, New Zealand Police, and the Ministry
of Justice. They have been given a ‘partially meets’ rating against the guality
assurance criteria. These were assessed as not being able to achieve.a
‘meets’ rating largely because appropriate consultation’was'not pessible in the
time available, meaning all feasible options could not.be\Canvassed or
considered, limiting the proposed options to legislative change. These have
been completed in the unusual circumstance of-a‘decision already having
been made, the analysis of the options presented is sound. This review was
subject to some additional explanation of affected populations (namely in the
towage and storage sector) and some agreed-upon-drafting changes.

Climate Implications of Policy Assessnient (CIPA)

129

The CIPA team has been consulted and-eonfirms that the CIPA requirements
do not apply to these proposals as the'threshold for significance is not met.

Population Implications

130

131

132

133

134

The proposals within'this\paper will likely disproportionately impact Maori and
Pacific people~and lower/and socio-economic groups. This includes offenders,
their families (includingidependents such as children, kaumatua and the
elderly)sand whanau.

The proposals may also have greater impact on rural communities where
other forms ©f transport are less available.

The removal of vehicles, whether it be through impoundment, confiscation, or
forfeiture will have a greater impact on people without access to other
transport options, and lower socio-economic groups, who may need their
vehicle to access key amenities, including employment, the supermarket,
healthcare, and other services.

Financial penalties would also have a greater impact on lower socio-economic
groups as they may be unable to pay and be referred to debt collectors, which
could have a significant impact on their families and lives.

Maori and Pacific people are over-represented in fleeing driver events and
related offending and therefore are likely to be disproportionately impacted by

22
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the proposals. This is especially so for the proposals resulting in the removal
of vehicles through impoundment, confiscation or forfeiture.

Impact on Maori

Te Tiriti o Waitangi analysis

135 The proposals interact with the government’s obligations under Te Tiriti o
Waitangi, particularly the principles of active protection and partnership, and
the lack of engagement with iwi and hapl creates a barrier to the exercise of
rangatiratanga guaranteed in Te Tiriti o Waitangi.

136 As the proposals will disproportionately impact Maori, under the active
protection and partnership principles, there is a strong Te Tiriti o Waitangi
based argument that Maori should be consulted on the proposals given they
are likely to disproportionately affect Maori. However, due,to time constraints,
officials have not consulted Maori on any of the propesals in this‘paper.

Maori, land transport, and the penalty regime

137 Maori already experience transport disadvantage stffering various forms of
exclusion such as geographic, physical, and economic.'? A shift in the penalty
regime and, specifically, vehicle confiscation.orforfeiture will further
exacerbate this exclusion and its resulting,secial and wellbeing factors to
which it contributes.

138 Maori are charged with crimes-between‘two and three times more than the
general population and.are ‘everrepresented at every stage of the criminal
justice system. Research also shiows that most offending for Maori is traffic or
vehicle regulatoryrelated (reported in 2018 this accounted for 7.6 per cent of
all offending by Maeri; 23\per’'cent of reoffending by Maori between mid-2015
and mid-2016-was related-to traffic offences).'3

139 While werkiis underway across the sector to better understand the
dispropottionatesimpacts on Maori in particular, existing institutional biases
and systemic racism mean that new offences or Police powers may be more
likely to bé.used against Maori regardless of how they are targeted or
intended.

140 Evidence shows that Maori are more likely to be forced into car ownership
thran non-Maori. One of the main reasons being because many Maori live and
work in areas that are not well served by public transport. Forced car
ownership and usage contributes to social harms, including worsening
financial hardship and debt.

12 New Zealand Institute for Economic Research (NZIER). The driver licensing challenge: NZIER report to the
Ministry of Business, Innovation and Employment (2016), (Wellington, New Zealand: NZIER, April 2016), 6-8

3 Waka Kotahi NZ Transport Agency. (2021). He plrongo whakahaumaru huarahi moé nga iwi Maori: Maori road
safety outcomes
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Maori access to the Graduated Driver Licensing System and its impacts

141  Additionally, fewer Maori than non-Maori have a driver’s licence, ™ with the
most common reason being financial barriers.'® Without a car or other
transport option, Maori are disproportionally hindered from accessing key
amenities, including vital services for health. More than six per cent of Maori
could not visit a GP due to lacking transport during the 2019/2020 period.'6

142  Access to driver’s licences continues to prevail as the single most significant
land transport issue. 70 per cent of jobs require a driver license as a
mandatory qualification for potential employees'’, hence significantly
impacting the likelihood of financial capacity for a non-licence holder to me
any financial penalty.

143 Not having a driver’s licence also has wider financial implications, s Q

access to employment, the supermarket, and other serviees. It c have
wider social implications, as young Maori are more lik gally prior
to receiving a licence® which is a common entry in@‘ue cri justice

system.1? Q/
144  Forfeiture options could result in Maori havuﬁr %\rlncreased inability to

vehicle finance or being provided financ est rates. This is
because anybody with a security interest i e loses their right of

claim against the property for any forfeited or confiscated.
Although the Court can provide r g&ﬁs of hardship or in the case of

security interests.
)

Human Rights

\4‘0

145 The proposals withi have implications for human rights under

NZBORA.

&

4 Sweeney, M., Breitenmoser, T., & Dickson, I. (2022). A pathway towards understanding Maori aspirations for
land transport in Aotearoa New Zealand (Waka Kotahi NZ Transport Agency research report 688)

15 |bid.

16 |bid.

7 The Auckland Co-Design Lab, The Case for Change (2016 Full Report). Manukau, New Zealand: Auckland
Co-design Lab. April, 2016.
http://static1.squarespace.com/static/55ac5ee5e4b08d4c25220f4b/t/5716da31e707ebc3b5307040/14611157270
38/DLCaseforChange

18 |bid.

19 |bid.
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146

Agency views

New Zealand Police

147 Police supports all of the options in proposed in this paper, with the exceptio

148 In terms of fleeing drivers, Polic %or?ﬁg;ties that result in loss of a

licence or vehicle as they are e li influence behaviour. Therefore,
disqualification periods and enabling

Police supports mcreasmw li
courts to issue forfeitu hicles. These penalties will send a
stronger signal to ovx{a& s that there will be severe outcomes if

they choose to fle
149 Targeting pe ?&to rs is likely to incentivise them to be more
responsibl @ icles and identify fleeing drivers as part of post-event
reason, Police supports the proposal to enable a

investig

vehiclete b &bnded for up to 28 days where a vehicle owner fails to
provide information. In relation to the fixed fine options, Police supports the
proposal ose a fixed minimum fine of $1,000 up to a maximum of

$20,0 ommendation 8.3). This proposal will ensure that more significant
ﬁn@ posed by the courts as well as retain the Courts’ ability to impose

a r fine on a case by case basis.

25
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151

Te Manatd Waka

152 Te Manatu Waka considers that the NZBORA implications, and the &
effectiveness and implementation challenges of the various proposals
likely to outweigh potential road safety benefits.

163  Of the options relating to fixing the financial pe ’(e e to prowde
information, Te Manatl Waka prefers the ra recommendation 8.3)
over the two fixed fine options. When co tz§other two options, this
option would provide greater Court dis re?%ﬂ e more in line with
comparable offences and penalties, ﬁwoul e a less disproportionate
penalty. However, Te Manatu W %40 note that this option would
be inconsistent with LDAC guid ays that legislation must state
the maximum fine, and reco ds st setting minimum penalties in
legislation. {/

154

Ministry of Jqu

165 Of the optio éelatlng to amending the financial penalty for failure to provide
informati Ministry of Justice prefers the range (recommendation 8.3)
overt % options involving a fixed fine, noting that this option still contains

ry minimum of $1,000 which is undesirable and recommended
by the LDAC Guidelines. This option would allow greater court
gyretlon in setting the appropriate fine, is more in line with comparable
& nces and is less disproportionate compared to the other options.

IN CONFIDENCE



IN CONFIDENCE

157 More generally the Ministry of Justice has concerns about both the BORA
implications and the likely effectiveness of the various proposals.

Consultation

168 This paper has been developed jointly by Te Manatu Waka, the Ministry of
Justice, and Police. The Crown Law Office, Treasury, the Department of
Prime Minister and Cabinet, Te Puni Kokiri and Waka Kotahi NZ Transport
Agency have been consulted on the proposals contained in this paper.

and storage operators, despite the significant implications that these polici

159 There has been no consultation with Maori or affected parties such as towa
are likely to have on these groups. é

aid with reaching affected parties.

Communications Q/Q &?\

161  Following final Cabinet decisions, we will deg%}ae ich Minister/s are
appropriate to lead this work and develo;@ m ications package in
support. \/ \\

Proactive Release Qg/ &

162 We intend to release this ngét pa %oactively, subject to any necessary

redactions, in line with th re\ of Cabinet Office circular [CO (18) 4].

The Ministers of Police sp d Justice recommend that the Committee:

1 note that on @ y abinet invited the Minister of Police, in consultation
with the Mipister of*Justice and the Minister of Transport, to report back to

160 We intend to engage with Te Arawhiti through the development of ill'and
will ensure that they are also engaged in developing p%&acin rial to

Recommendations &\A

Cabine@n in posals to strengthen fleeing driver penalties and improve
legislative re

es to fleeing drivers [CAB-22- MIN-0264 refers];

Penalties for fleeing drivers

4 agree to amend the Land Transport Act 1998 to increase the period of driver
licence disqualification for a first or second offence of failing to stop or remain
stopped as signalled, requested, or required, as follows:

27
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4.1  for a first offence, from six months (current) to six months to one year
(proposed);

4.2 for a second offence, from one year (current) to one year to two years
(proposed);

6 agree to amend the Sentencing Act 2002 to enable a Court to make an Qer
that a vehicle be forfeited on conviction for offences relating to a fail op

or remain stopped as signalled, requested, or required,

7 note that the agreement in recommendation 6 will rep@ the Ing power
of the Court to order a vehicle be confiscated on canvi ences
relating to a failure to stop, or remain stopped a | uested or

required.

Identification of fleeing drivers \g/?~ O

8 agree to amend the Land Transp %’1 9 §\ncrease the penalty on
conviction for failing, refusing, or p ing\false or misleading information to
an enforcement officer under tion 1%4) from a fine of up to $20,000 to

either %\
8.1  afixed fine of @0 \
a fixed fi n é
a ran e@d’ minimum of $1,000 and maximum of $20,000
pr d option);

9 agree ’& Land Transport Act 1998 to allow an enforcement officer
to seize an ound, or seize and authorise the impoundment of, a motor
vehicle days if the officer believes on reasonable grounds the person
has fa refused, or provided false or misleading information to a request

ction 118(4), and if Police form a reasonable belief that impounding

icle is necessary to preserve road safety;,

28
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Other Q’ &Q‘

18

19 invite the Minister.of Trans
Parliamentary Co |
including an S

provisions;
20 authorQ t:e inister of Police, Minister of Transport and Minister of Justice
her policy decisions that arise during the drafting process,

to make an
ovided ?%are consistent with the direction agreed by Cabinet;

to issue drafting instructions to the
to give effect to the recommendations above,
sequential amendments, savings and transitional

pr

21 agr dd a Road Safety Bill to the legislative programme for 2022 with
pri@» - instructions to be provided to Parliamentary Counsel Office in the

a

22 &note that this Cabinet paper will be proactively released, subject to redactions
consistent with the Official Information Act 1982.

Authorised for lodgement

30
IN CONFIDENCE



IN CONFIDENCE

Hon Chris Hipkins Hon Michael Wood Hon Kiritapu Allan
Minister of Police Minister of Transport Minister of Justice
Appendices:

Appendix One: Regulatory Impact Statement - Legislative Proposals to Identify and&
Penalise Fleeing Drivers

31

IN CONFIDENCE



Regulatory Impact Statement: Legislative
proposals to identify and hold fleeing
drivers to account

Purpose of Document

Decision sought: This RIS provides advice to Cabinet on potential options to
strengthen fleeing driver penalties and improve legislative
responses to fleeing drivers.

Advising agencies: Ministry of Transport, New Zealand Police, and Ministry of Justice

Proposing Ministers: Minister of Transport and Minister of Police
Date finalised: 11 October 2022

Problem Definition A Gx :

Over the last decade, fleeing driver events have been steadily ineréasing in New Zealand.
This is having road safety impacts, as these events pose serious safety fisks to other road
users.

However, New Zealand Police (Police) is facing challengesiidentifying*and apprehending
fleeing drivers under current legislative and policy settings. This/is preventing them from
holding offenders to account and is undermining the land tragsport regulatory system.

. N N
Executive Summary /)‘(/ O~
Cabinet invited the Minister of Police, in consultation with'the Minister of Justice and Minister
of Transport, to report back in October 2022.0n" proposals to strengthen fleeing driver
penalties and improve legislative resSponses to-fleeing drivers [CAB-22-MIN-0264 refers].

This Regulatory Impact Statement{(RIS)toutlines potential legislative options for amending
the Land Transport Act 1998 (LTA) to:

e penalise fleeing\drivers;zand
e identify fleging drivers.

s 9()(H(iv) Q N 0 -
\

Why are améndments needed?

Over the last decade, fleeing driver events have been steadily increasing in New Zealand.
This,is having road safety impacts, as these events pose serious safety risks to other road
usersy

Police revised its pursuit policy in 2020, to place emphasis on post-event investigations
rather than commencing or continuing a pursuit. While this change has had significant safety
gains (which are critical to maintain), it means post-event investigations are essential for
identifying drivers so they can be held to account.

Police, however, is facing challenges identifying and apprehending fleeing drivers under
current legislative and policy settings, when the registered person of a vehicle does not
cooperate with Police.

Regulatory Impact Statement | 1



Additional legislative levers could support Police to identify fleeing drivers in post-event
investigations, which may better enable Police to hold fleeing drivers to account and improve
the enforceability of fleeing driver offences.

The overall aim of the amendments is to enhance road safety. When drivers flee from Police,
they are endangering the safety of their passengers, road users and Police.

Options considered

Officials have identified a range of options in two focus areas (penalising fleeing drivers and
identifying fleeing drivers), which could be advanced separately or some in combination.

These options will be considered against the status quo.
Focus Area 1: Increasing penalties for fleeing drivers

e Option 1A: Increasing driver licence disqualification periods for failure t@ stop
offences — up to a maximum (maximums will vary due to the-tiered penalty
structure)

e Option 1B: Removing the tiered penalty structureAforfailing{te-stop and applying
the third and subsequent offence penalties for all.offences,\as’a maximum

e S9(MV) (/Y‘ r\\

e Option1D: Enabling permanent removal of ¥ehicles post-conviction for failure to
stop (forfeiture)

e Option 1E: Enabling permanent removal of vehicles without conviction (forfeiture
or confiscation).

Focus Area 2: Identifying fleéing drivers

¢ Option 2A: Amending thefinancial penalty for failing to provide information to a
fixed penalty

e Optian/2B: Creating a liability for failing to stop for the registered person of a
vehicle

e Option=2€:*Allowing Police to seize and impound a vehicle for 28 days for the
ownepfailing or refusing to identify the driver of a fleeing driver event

o’ Option 2D: Requiring permanent vehicle removal for failing to identify driver
(mandatory confiscation for all offences — post-conviction)

e Option 2E: Enabling permanent vehicle removal for failing to identify driver
(discretionary forfeiture — post-conviction).

Preferred option

Based on our criteria-based analysis, none of these options scored high than the status
quo. Therefore, there is no preferred option. However, the following options have been
identified to progress:
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1A - Increasing driver licence disqualification periods for failure to stop offences
e S9AM(v)

¢ 1D — Enabling permanent removal post- conviction for failure to stop (forfeiture)

e 2A — Amending the financial penalty for failing to provide information to a fixed
penalty

e 2C — Allowing Police to seize and impound a vehicle for 28 days for the registered
person of the vehicle failing or refusing to identify the driver of a fleeing driver
event.

Potential impact of options chosen to progress

The proposals are designed to support Police to effectively identify fleeing drivers and hold
them to account. They may have a positive impact on road and community safety/and will
signal and communicate the seriousness of the offending.

However, there are certain risks associated with the options chesen to progress, which could
result in unintended consequences. For example, there is a’riskavith, the-proposals relating
to impoundment, that they will exacerbate existing pressures‘on the'stretched towage and
storage sector. There is also a risk that some proposals, ‘particularly options 1A and 2A, may
have an operational impact on the justice system due’to increased prison sentences, fines,
and lengthier disqualification periods.

There are also New Zealand Bill of Rights“1990 (NZBORA) implications with some of the
options chosen to progress, £ 22 A v : O\\

A full assessment of the options cah befound-inssection 2.

Stakeholders’ views

The timeframes for officials to provide proposals to Cabinet meant it was not possible to
undertake targeted stakehelderer public consultation.

However, research.commissioned by the Evidence-Based Policing Centre (EBPC)' in 2020,
provides some{insight intoxthe views of the public on fleeing drivers.

Public perceptionsof Police pursuits of fleeing drivers

Based on EBRC*commissioned 2 research, members of the public, including those involved
in fleeing drivef events, have expressed a belief that if Police do not pursue, there would be
less harmxHowever, most considered that not pursuing altogether would be problematic as
it could result in reputational risk for Police. In particular, loss of respect and the perception
that"PoliCe is not “doing their job”. There was also the view expressed that not pursuing
could provide less of a deterrent for offending and as result lead to an increase in crime.
These perceptions indicate the challenge for Police in balancing road safety outcomes with
holding fleeing drivers to account.

1 University of Canterbury. Understanding the motivations of fleeing drivers: Media influences. 9 November 2020. This research
involved a total of 90 people across 12 focus groups in Christchurch, Auckland, and Gisborne that were differentiated by
age and offending history. Gender = male (52 percent), female (47 percent), gender diverse (1 percent). Age = even split
between the age groups under 25 years and 25 years and over. Ethnicity = Pakeha (44 percent), Maori (22 percent),
Pacific peoples (3 percent), other ethnicities (11 percent), or not reported (19 percent).

2 bid.
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Public perceptions of fleeing driver offences and penalties

Based on EBPC-commissioned research,? it appears that members of the public, including
those involved in fleeing driver events, are generally unaware of the legal consequences for
failing to stop for Police or think that consequences are less significant compared with
penalties for other offending during a fleeing driver event (e.g. dangerous driving). There is
a perception that the current punishment for fleeing drivers is inadequate and that harsher
punishment would provide a greater deterrent.

Agency Feedback

The Ministry of Justice and New Zealand Police have been consulted with on this paper.
Waka Kotahi NZ Transport Agency have been informed of this paper, but time has limited
their ability to engage.

A - - \\
Limitations and Constraints on Analysis AO

Ministers directed officials to develop options to strengthen fleeing driver penalti€s and
improve legislative responses to fleeing drivers [CAB-22-MIN-0264 sefers].Subsequently,
the range of options are limited to status quo and legislative aptendments,

Officials were further constrained by tight timeframes, drivendby thedesire from Ministers
for a Cabinet report back by October 2022. This meant that a first-principles examination of
legislative and non-legislative responses to fleeing drivers-has.net been undertaken.

Improving other aspects of the transport system may,'Contribute’to the successful
identification of fleeing drivers. Police is currently reviewingits pursuit policy, with any
potential changes considered by the end ofthe.year,Waka Kotahi is giving consideration
as to what solutions may exist to address|concerns invrelation to the Motor Vehicle
Register. This work by Waka Kotahi could'suppert’the enforceability of legislative
mechanisms to identify and penalisé fleeing drivers.

Data

This RIS has been informed by evidence on fleeing drivers and operational feedback. It
has also been informed by recent.research with a focus on understanding the motivations
of fleeing drivers, in ‘particular:

o Evidence-Based Policing Centre, Understanding the motivations of fleeing drivers —
Te lkarere - A youth perspective of Police pursuits (June 2021) —
Seif=id
i NZSE
o Evidence-Based Policing Centre, Understanding the motivations of fleeing drivers —
Interventions to reduce fleeing driver events (December 2020) —

4|

o University of Canterbury, Understanding the motivations of fleeing drivers —
Individual factors (November 2020) —

3 University of Canterbury. Understanding the motivations of fleeing drivers: Individual factors. 9 November 2020.
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¢ University of Canterbury, Understanding the motivations of fleeing drivers — Media
influences (November 2020) — This research was informed by 12 focus groups of
up to 8 people in Christchurch, Auckland and Gisborne. A total of 90 individuals
participated across the focus groups.

o Evidence-Based Policing Centre, Understanding the motivations of fleeing drivers —
Literature review of youth motivations (September 2019) — This research was a
literature review.

o Evidence-Based Policing Centre, Understanding the motivations of fleeing drivers —
Relationships with other offending (December 2020) — This research used the NZ
Police Fleeing Driver Notification Database, which contains data collected from
notification forms completed by staff. This involved 25,747 events recorded
between 1 Jan 2013 and 5 May 2020.

e New Zealand Police and Independent Police Conduct Authority, Fleeing Drivers’in
New Zealand: a collaborative review of events, practices, and procedures (Mareh
2019) — This research involved two samples of fleeing driver events from #@p 2017
calendar year. The Police sample included 191 events and the\iIndepefde(® Police
Conduct Authority sample included 77 cases.

Some of the evidence provided in this RIS is caveated as there was a_ ehange of reporting
requirements for fleeing driver events in December 2020. Police recording practices
changed in December 2020 to include not only pursuit events’and abandoned pursuit
events but also events where the driver fled, and a pursuitwas fiet initiated.

Consultation

Due to the timeframes for Officials to provide’proposals to.Cabinet and the direction to focus
on the identification of legislative changes, consultation'was not able to be undertaken with
Maori, sector stakeholders, and the publie.

What additional analysis of impacts_on, certain-groups would you have liked to include?

Consultation with key Maori organisations;-sector stakeholders, and the public would have
better informed the analysis; including broader understanding of likely impacts, operational
challenges, and unintended-conséquences.

What is the overall.impact ofithese limitations and constraints on how confident Ministers
can be when using this analysis to inform decisions?

The proposals are based on existing research and evidence on fleeing drivers and
operational feedback~The proposals strengthen current penalties and address existing
gaps in the landitransport regulatory regime relating to fleeing drivers.

There may. be.alternative options that have not been considered due to timeframes and the
lack of’consultation, which would more effectively achieve the desired outcomes.

Although consultation was not able to be undertaken, the operation, use and impact of the
existing regimes and powers the proposals sit within provide insight into their likely impact
on both fleeing drivers and the wider community.
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Section 1: Diagnosing the policy problem

What is the context behind the policy problem?

Fleeing driver events cause road safety harms

1. A fleeing driver event occurs when a driver fails to stop or remain stopped when required
by Police or a driver flees as a result of Police presence whether signalled to stop or not.

2. Fleeing driver events undermine the land transport regulatory system and make it difficult
to keep communities safe as they interfere with Police’s ability to carry out appropriate
enforcement action.

3. Fleeing drivers often engage in other road safety offences, such as dangerous driving,
which pose serious safety risks to themselves and other road users. 30% of those chargé
with a first offence for failing to stop were also speeding or driving dangerously.

and other road users. The table below shows the harm caused by fleeing dri ncidents

4. Fleeing driver events can result in serious injuries and death, to both those in E hlcle
from 2015 until 2021.

2015 2016

Fleeing driver 2,997 3,323 63
events O
4,721

4,846 6,757

| pursuits XK 3,205 974 4,421 1,347
Percentage of 16.8% 17.3% o 13.1% 11.5% 10.5%
pursuits resulting
in a crash !

A@
’4//

Fatal pursmts
3“’ party deaths E 0 1 3 0 0
from fleeing driver

events 0

Fatal fleeing driver |
events &};
E 140

151 181 92 27

3" party deaths 0 0 1 3 0 0
from pursuits
Fleeing dri nts are increasing

5. Ov he last decade, there has been a steady increase in the number of reported fleeing
vents per year. There have been 8,673 fleeing driver events so far this year. This
is a ready a substantial increase on last year’s 6,757 events.

6. The table below shows the increase from 2013 until August 2022.

Regulatory Impact Statement | 7



Table 2: Fleeing driver notifications 2013 — August 2022

10,000
8,000 8,673

6,000

4,000 4,863
3,706 J 0%
2,007 [l 3323
2,000 5392
0

2013 2014 2015 2016 2017 2018 2019 2020 2021 2022

4,846

7. In December 2020, Police implemented a revised fleeing driver parsuitpolicy. Police now
place emphasis on post-event investigations rather than ‘eommencing or continuing a
pursuit. This followed the joint Police and Independent Rolice Gonduct Authority (IPCA)
collaborative review in 2019 that recommended “Changes to" improve operational
procedures and safety outcomes relating to fleeing driver everits.*

8. Since the introduction of the revised pursuit policy; there have been positive road safety
outcomes with fewer deaths (three people have,died-since the change, with none of these
drivers being actively pursued) and seriols’injuries rélating to fleeing driver events.®

9. At the same time, Police made changes to their recording practices to include not only
pursuit events and abandoned eyénts,but alse events where the driver fled but a pursuit
was not initiated, resulting in ineréased recording of fleeing driver events. It is therefore
hard to quantify the specific impact of thexchange in policy on fleeing driver numbers. The
overarching trend over theflong-term, hewever, is of an increase in fleeing driver events.

10. Table 3 below shows fleging driver events by month January 2018 to July 2022 and
includes a marker_for/the change in recording practice. As evidenced by Table 3, the
change in event recording from December 2020 does not solely explain the significant
increase in fle€ing.driverevents. If the change in reporting practice was the reason behind
the increase, there would have been a step-change in the monthly number of events
recorded from Jandary-2021, which did not occur.

4 Police and IPCA. Fleeing drivers in New Zealand: a collaborative review of events, practices, and procedures (March 2019).

5 For comparison, there were 63 fleeing driver pursued related deaths in the 10 years prior to the 2020 policy changes.
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Table 3: fleeing driver events by month January 2018 — July 2022, NB: the yellow line marks
the change in reporting practice

Identification of drivers after the fact presents significant@nforcément challenges for
Police

11.

12.

13.

14.

Police’s pursuit policy now places more emphasis on post-event investigations than
pursuing fleeing drivers. While this changeshas had_significant safety gains (which are
critical to maintain), it means post-event investigatiofis are essential for identifying drivers
so they can be held to account.

However, Police is facing challenges-identifyingiand apprehending fleeing drivers under
the current legislative and policyssettings.

While Police currently has the power (uider section 118(4) of the Land Transport Act 1998
(the LTA)) to request the owner or hireriof a vehicle involved in a fleeing driver event to
immediately give all infermation that may help identify the driver, often the registered
person does not cooperate with_Police. This may be because they do not want to
incriminate themselyes, or they.want to protect someone else.

In the year priento-the Rolice pursuit policy change in December 2020 (November 2019 -
November 2020), Police was identifying on average 52 percent of all offenders. Since
December 2020 (Deeember 2020 — July 2022), Police is identifying on average 34 per
cent of all offenders»®

There is a publicyperception that fleeing drivers will not be caught or held to account

15.

Evidence\(from small-scale qualitative research) suggests there appears to be a view
amongstoffenders that there is little consequence for fleeing from Police, especially if they
evade/being caught at the time of the event.” There is also a perception that any additional
penalty for fleeing is insignificant, compared with penalties they may face for other
offending during a fleeing driver event, which contributes to the motivation to flee.?

6

Based on analysis of notifications in Police fleeing driver database as of May 2022.

7 University of Canterbury. Understanding the motivations of fleeing drivers: Individual factors (9 November 2020); Police &

8

Ibid.

Withbox. Te Ikarere, a youth perspective of Police pursuits (June 2021). The latter research involved engagement and
interviews with 16 young people aged 13-19 years. Majority male (13 participants) and self-identified as Maori (14
participants).
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16. Furthermore, recent EBPC commissioned research indicates that members of the public
are generally unaware of legal consequences of fleeing from Police,® and the severity of
penalties for failing to stop for Police have little effect on offending.

Current penalties for failing to stop and remain stopped

17. The LTA sets out the Police powers that require a driver to stop and remain stopped (in
section 114) and offence and penalty provisions (in sections 52A and 96) where a driver
fails to do so and flees Police. The Sentencing Act 2002 (the SA) also enables the courts
to issue vehicle confiscation orders upon conviction for failing to stop offences (sections
128 and 129). The courts are required to issue mandatory confiscation orders in some
circumstances.

18. Under the LTA, a registered person whose motor vehicle has been seized or impounded
may appeal such action to the:

e Police, under section 102, and

e the District Court, under section 110 (if the registered person has-unsuccessfully
appealed under section 102).

19. Even though young offenders are disproportionately~represented,“adult fleeing drivers
(aged 18 years or older) account for the majority of identified, offenders.’® Adult fleeing
drivers are subject to current fleeing driver offenge, and penalty, settings.

20. The severity of penalties increases depending en’whether it is the first, second, or third or
subsequent time the driver has failed to,stop/This is.intended to act as a deterrent and
reflects the low tolerance for repeat behaviour/The current maximum penalties for the
driver are set out below.

Table 4: Current penalties for failing\to stop andremain stopped

Maximum fine | Maximum Licensing Vehicle
imprisonment sanctions removal
First offence Six-month 28-day

disqualification impoundment
(mandatory if (discretionary)
driving
dangerously or confiscation

N/A speeding) post-conviction

(discretionary)

Second One-year 28-day

offence $10,000 disqualification impoundment
(mandatory) (mandatory)

Third or Three months | Two-year confiscation

subsequent disqualification post-conviction

offence (mandatory) (mandatory if

committed within
four years of
previous
offence)

9 EBPC Understanding the motivations of fleeing drivers: Media influences (November 2020).

10 EBPC. Understanding the motivations of fleeing drivers: Relationships with other offending (December 2020).
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21.

22.

The current penalty settings stem from amendments to made to fleeing driver provisions
through the Land Transport Amendment Act 2017. The amendments were intended to
deter drivers from fleeing and reduce repeat offending.’

The 2017 changes did not result in significant increases to the penalties. The key
changes were to increase mandatory driver licence disqualification periods (previously 3
months for first and second offences and 12 months for third and subsequent offences)
and introduce a mandatory rather than discretionary vehicle impound period of 28 days
for second and subsequent offences. It is difficult to quantify what effect (if any) these
changes had on fleeing driver numbers, given changes to operational policy and practice
during this period (e.g., better recording of all fleeing driver events, not just pursuits).

Young fleeing drivers

23.

24.

25.

These settings do not apply to younger fleeing drivers (aged 10-17 yeafs) as their
offending is typically addressed through the youth justice system;with a few.exceptions.

A Youth Court Judge can transfer a proceeding under s 283(o)vof thesOranga Tamariki
Act 1989 (OT Act) for sentencing in the District Court (noting,this cguld'only be a 15— 17-
year-old). Section 284(1A) of the OT Act outlines the-faciors the Judge must take into
account, being the seriousness of offending, the criminal’histery of‘the young person, the
interests of the victim, and risk posed to other people! In terms, of fleeing drivers, as this is
not considered a major offence, this would likely*oceur if a,person was charged for failing
to stop and remain stopped in addition to piore serious charges (e.g. unlawful taking of
vehicle and burglary). In this case, it would besthe other offences the Judge would weigh
up when considering transferring the proeeedings.

If a young person was jointly charged with_an-adult, then section 277(6) of the OT Act
would apply. This would result€in”a‘judgé=zalone joint trial happening in the Youth Court
unless it was in the interests-ofjustice to\hold it in the District Court. This would be a high
threshold to cross given the level of penalty.

Current offences and penalties for.refusing to provide information or providing false
or misleading information

26.

27.

Under section118(4), of'the LTA, Police can request the owner or hirer of a vehicle
involved in“afleeingdriver event to immediately give all information that may help identify
the driver. It is an“offence to fail or refuse to provide this information or to provide false or
misleading information, without reasonable excuse.

The maxirmunypenalty for failing to comply is a court fine, upon conviction, not exceeding
$20,000(section 52(6) of the LTA). However, the courts very rarely issue a substantial
financiahpenalty for this offence (generally around $600).2

11 Within the land transport system, penalties are used to create positive behavioural change. Their primary role is to create a

12

safe transport system, which reduces risk to road users. Road safety penalties are intended to encourage road users to
comply with traffic regulation through both general and specific deterrence. General deterrence refers to the public having
a perception that those who break the law will be caught and incur a penalty. Specific deterrence refers to those who have
been caught, and the penalty is enough to prevent them from reoffending. Sakashita, C Fleiter, J.J. Cliff, D., Flieger, M.,
Harman, B. & Lilley, M. (2021) A Guide to the Use of Penalties to Improve Road Safety. Global Road Safety Partnership,
Geneva, Switzerland.

The median fine for failing to identify a driver was $600 (2018 — 2021).
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28.

29.

Courts may currently issue a confiscation order under section 128 of the SA for failing to
identify a driver (under section 52(6) of the LTA) if a person is convicted of an offence
under section 52(6) of the LTA.

In addition, section 129 of the SA requires courts to confiscate vehicles if a subsequent
driving related offence is committed against the LTA within a four-year period. The driving
offence does not have to be for the same offence. The court must not make an order for
confiscation if will result in extreme hardship to the offender or undue hardship to any other

Fleeing driver profiles

30.

31.

32.

The profile of a fleeing driver, including age, differs depending on circumstances and
whether the driver is a first time or repeat offender. '3

However, New Zealand research'* does show that fleeing drivers are more likely t6 be
younger and male, identify as Maori, have criminal and traffic offence histories; .and not
have a current driver licence, or be disqualified or suspended from driving.

85% of offenders charged with failing to stop were first time offenders. 3.6%were charged
for a second offence, and 10.4% for a third or subsequent offence.

Motivation for fleeing

33.

34.

35.

A range of factors contribute to a driver consideringsfleeingéas a reasonable option and
fleeing Police when signalled to stop. Thrill-seéeking behaviour such as purposefully
initiating a Police pursuit to post videos on social media does not appear to be a primary
motivating factor in fleeing, despite being perceived.by\the public as such, and it is rare
that offenders deliberately plan such actiVity.in advance.'®

The reported motivations of fleeing drivers de notlappear to substantially differ across age
groups. Drivers who identify as Maorior Racific peoples are more likely to report negative
perceptions of Police as a motivatifg facter:'®

Where a fleeing driver event involves a stolen vehicle, it is more likely that a young person
under 18 years will be'the driver (58 percent of events where driver under 18 compared
with 21 percent where™t8-24:-years and 18 percent where 25 years or older).'” For older
drivers, it is more_ common that other illegal activity they are engaging in is possession of
drugs or contraband.'®

13

14

An important caveat is that a driver identified and charged with a first offence may be a repeat offender but not previously

identified and apprehended by Police.

IPCA & NZ Police, 2019, Fleeing drivers in New Zealand: A collaborative review of events, practices and procedures.

15 University of Canterbury. Understanding the motivations of fleeing drivers: Individual factors (9 November 2020).

16 University of Canterbury. Understanding the motivations of fleeing drivers: Individual factors (9 November 2020).

17 EBPC. Understanding the motivations of fleeing drivers: Relationships with other offending (December 2020).

18 University of Canterbury. Understanding the motivations of fleeing drivers: Individual factors (9 November 2020).
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Table 5: profile of fleeing drivers’®

Police sample — 91 offenders

identified
[Gender | 95% were male
24 years

Ethnicity

Median number of previous
criminal convictions

Gang membership

59% identified as Maori, 31%
as European, and 8% as
Pacific Islanders
16 (three for traffic offending)

40% were gang members or
associates of gang members
5% did not have a current
driving licence or were
disqualified or suspended from
driving

31% had at least one previous
failing to stop offence

25% were on active charges,

Licence status

Previous failing to stop
offences

Active charges

Authority cases — 68
offenders identified

97% were male
26 years
65% identified as Maori, 26%
as European, and 4% as
Pacific Islanders
27 (five for traffic offending)

31% were gang members or
associates of gang members
68% did not have a curré&

driving licence or
disqualified or suspen m
driving

40% ha

faili

37@
and 18% had a warrant to arrest 16% ha
at the time of the offence @@'i{

The use of penalties in the land transport syste ?‘ Q

disﬁkt regulatory levers to support
inancial penalties, incarceration,

i e
s, &Ee confiscation of vehicles.

36. The transport regulatory system uses s
compliance and respond to offending. Th

licence removal, the impoundment of ve

37. In using tools such as impoundment, it i ?\%&nised that this reduces the immediate
likelihood of reoffending. This en ced previously following the introduction of
28-day impoundment provis'\ r @while disqualified.?°

38. Financial penalties (in ,gm and maximum fines before a court) support the

transport regulatory raging positive behaviour and responding to negative
behaviour (partic@?af a erious nature). Financial penalties are designed to deter

as they are a nis

Penalties can | to unfair‘eutcomes...

alties system can contribute to unfair outcomes through:

ss — infringement fees and licence sanctions can push people with limited
means into further income stress, which harms their wellbeing and may make
It for the person to comply in future.

di
o@noval of access to society: Licence sanctions, impoundments, and vehicle
onfiscations can have a more impactful and cumulative effect on people without
access to other transport options as they may need their vehicle to travel to work, the
supermarket, healthcare, and other services.

¢ Entry pathway into the justice system — infringement fees that are not paid on time
can be escalated to the Court. The Court enforcement process results in additional

19 IPCA & NZ Police, 2019, Fleeing drivers in New Zealand: A collaborative review of events, practices and procedures. , pg

68-70. Caveat — this report is from 2019 calendar year.

20 The introduction of impoundment provisions in the Land Transport Act 1998 in 2001 led to a 29 percent reduction in the

proportion of crashes involving disqualified or unlicensed drivers.
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40.

costs and potential hardship, especially for those with limited financial means.
Additionally, 58 per cent of people coming before the Court for the first time had a traffic
offence as their most serious charge.

o Equity — road safety penalties can disproportionately affect Maori and further
contribute to the overrepresentation of Maori in the criminal justice system and prison
population. Road safety penalties can also disproportionately affect those on lower
incomes.

When creating new penalties, Te Manati Waka seeks to balance these concerns with
the implications on overall road safety.

Evidence indicates that increasing the severity of punishment does little to deter offending

41.

42.

43.

44,

There is no evidence that more severe penalties lead to a reduction in criminal behayiour
Rather, the evidence indicates that the certainty of punishment is a much more effective
deterrent than increasing the severity of punishment, which does little to deter offending.
Strategies that increase offenders’ perceptions that they will be apprehended/are more
likely to influence behaviour and reduce offending. There is also-evidence.favouring the
effectiveness of sanctions that are swift.

Therefore, to be effective, potential offenders need to pereeive pdnishment to be swift,
certain and severe enough to outweigh the benefits of-eommitting, the offence.

For fleeing drivers, this is complicated proposition,\as thesgrivers tend to make snap
decisions in the heat of the moment, rather than{measured decisions made through the
careful weighing up of options. Also, one of/the_main.motivations for fleeing Police given
by many offenders is the punishment (for-othet offénces) they believe they may be able
to avoid by fleeing.?! These primary offeriées may.have penalties significantly higher than
any in the road safety regulatory system; for éxample, joy riding has a punishment of up
to seven years imprisonment.?? Therefore, inereased failure to stop penalties are unlikely
to deter offending, but temporaryfemoval of a'vehicle or licence may reduce the likelihood
of reoffending.

These points are reinforced, in recent Evidence-Based Policing Centre (EBPC) research
on interventions for fleeing drivers Which found that increasing penalties for failing to stop
may have a limited “effecttens offending.?® It also found that the most successful
interventions were likely te.target increasing the perception of potential offenders that they
will be identified‘and heldsio account, reducing the perception that fleeing is worth the risk;
improving 4he ‘relationship between potential offenders and Police and increasing
perceived proceddral‘jdstice; and preventative measures to reduce other offending (e.g.
efforts to increaSe-driver licensing, or drug and alcohol treatment).?*

How is the status.quo expected to develop?

45, If no action is taken fleeing driver events are likely to continue to increase based on the

46.

contihuing upward trend in reported fleeing driver events [see tables 2 and 3]. It will also
remadin difficult for Police to identify and apprehend fleeing drivers and hold them to
account.

Police is currently reviewing its pursuit policy, and Waka Kotahi is also giving consideration
as to what solutions may exist to address concerns in relation to the Motor Vehicle

21
22
23
24

EBPC Understanding the motivations of fleeing drivers — Interventions to reduce fleeing driver events (December 2020).
Section 226 of the Crimes Act 1961 — Conversion of vehicle or other conveyance.
EBPC Understanding the motivations of fleeing drivers — Interventions to reduce fleeing driver events (December 2020).

EBPC Understanding the motivations of fleeing drivers — Interventions to reduce fleeing driver events (December 2020).
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Register. However, the ability for Police to effectively identify and hold fleeing drivers to
account is largely determined by current legislative and policy settings.

47. As a result, fleeing driver events will continue to have detrimental road safety impacts and
undermine the land transport regulatory system.

There is wider work underway in the transport system that is more likely to support
the response to fleeing drivers

Road Safety Penalties Review and Safety Cameras

48.

49.

50. In conjunction with this work, Cabinet previous %@ed Qn expansion of the safety
camera network (CAB-19-MIN-0575 refers), kn s T g Unsafe Speeds. This will
both increase the number of cameras on t eﬂ&rk, but also intends to introduce

average speed cameras. Q~

51. Police have access to this mforma on a &by -case basis, under the Privacy Act
2020 for the purposes of law enfor: eme s could mean that for the purpose of
identifying fleeing drivers, that e used to aid in the identification of drivers.

Towage and Storage Rev:ew,Q

52. Te Manatl Waka |s urr coping a review of the regulated towage and storage
system, but any r 3 anges are likely to take place over a longer timeline than

this regulatory

Other work

53. Kotahi Te Wha WhICh was recently announced, is a localised initiative to Counties
I focus on tamariki who are involved in ‘fleeing driver’ or ‘ram raid’
a multi-cross agency approach to responding to offending behaviour and

tic whanau approach to look at the social stresses which give rise to offending.

54. The’proposed Criminal Activity Intervention Legislation Bill includes a proposal to amend
5% 96 of the LTA to expand the list of offences for which Police are able to seize and
und vehicles for 28 days. The expanded list will include:

¢ Dangerous and reckless driving, where no injury or death (section 35 LTA — maximum
penalty 3 months imprisonment + fine + disqualification).

e Aggravated careless use of a vehicle causing injury or death (section 39 LTA -
maximum penalty 3 years imprisonment + fine + disqualification).
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What is the policy problem?

55.

56.

57.

Fleeing drive events have been steadily increasing in New Zealand over the past decade
[see tables 2 and 3]. This poses a road safety risk, as fleeing drivers often engage in other
road safety offences, such as dangerous driving.

Police, however, is facing challenges identifying and apprehending fleeing drivers under
current legislative and policy settings. Police revised their pursuit policy in December
2020, to place emphasis on post event investigations. However, it is difficult for Police to
identify the fleeing driver in a post-event investigation when the registered person of the
vehicle does not comply with Police.

Additional legislative levers may better support post-event investigations, hold offenders
to account, and improve the overall resolution rate.

Te Tiriti o Waitangi implications

58.

59.

60.

61.

As the proposed options could disproportionately impact Maori, under the active protection
and partnership principles in Te Tiriti 0 Waitangi, Maori should have a rightfo-he involved
in decisions affecting them. However, due to time constraints, éfficials havexiot consulted
Maori on any of the options in this RIS.

Maori are charged with crimes between two and threestimes_ mere than the general
population and are overrepresented at every stage ©f-thé criminhal justice system. The
Fleeing Driver Review highlighted that Maori were(significadtly overrepresented in both
the Police and IPCA study case samples (59 and/65 per Cent respectively).?® Therefore,
imposing stronger penalties could disproportionately affect'Maori and further contribute to
the overrepresentation of Maori in the criminal justice System and prison population.

Maori already experience transport disadvantage suffering various forms of exclusion
such as geographic, physical, and-econonic=2®" A shift in the penalty regime and,
specifically, vehicle confiscation onforfeiture will’further exacerbate this exclusion and its
resulting social and well-beingfactors toswhich it contributes.

Increased licence disqualification perieds will also contribute to transport inequity as Maori
are less likely to hold a driver licence, with the most common reason being financial
barriers.?” Figures from 2018, shows that 30 percent of Maori aged 16 to 24 have no
licence, compared-t0\20 peréent'of Pakeha.28

Population group. implications

62.

63.

New Zealand'research?® shows that fleeing drivers are more likely to be younger and male,
identify as Maori;shave criminal and traffic offence histories, and not have a current driver
licence, or be-disqualified or suspended from driving. This means any proposed changes
will have the.biggest impact on these population groups.

The removal of vehicles, whether it be through impoundment, confiscation or forfeiture will
have, a greater impact on people without access to other transport options, and lower
socio“economic groups, who may need their vehicle to access key amenities, including
employment, the supermarket, healthcare, and other services.

25 IPCA & NZ Police, 2019, Fleeing drivers in New Zealand: A collaborative review of events, practices and procedures

26

27

New Zealand Institute for Economic Research (NZIER). The driver licensing challenge: NZIER report to the Ministry of

Business, Innovation and Employment (2016), (Wellington, New Zealand: NZIER, April 2016), 6-8

Ibid.

28 I. Sin, and H. Kotula, 2021, Rates of driver licence holding in Aotearoa New Zealand, Motu Research Note 44, Motu

29

Economic and Public Policy Research, Wellington, New Zealand.

IPCA & NZ Police, 2019, Fleeing drivers in New Zealand: A collaborative review of events, practices and procedures
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64. Penalties involving vehicle removal would also have greater impact on rural communities
where other forms of transport are less available.

65. The potential for higher penalties could also have implications for the criminal justice
pipeline and result in disproportionate outcomes.

66. Increasing financial penalties could potentially create disproportionate outcomes for
individuals who are unable to pay fines or fees. This is a risk wherever financial penalties

apply.

What objectives are sought in relation to the policy problem?

67.

68.

The main objective of addressing the policy problem will be to reduce harm on roads, by
supporting Police to effectively identify and hold fleeing drivers to account.

Options should seek to drive a change in behaviour in fleeing drivers and improve oyerall
road safety. These objectives will need to be balanced against ensuring Jequitable
outcomes and human rights, as provided for in the New Zealand Bill of Rights’Act 1990,
specifically:

section 14, which affirms the right to freedom of expression, including the right to
silence

section 21, which affirms the right to be free from_unreasonable'search and seizure

section 25, which affirms the minimum standardsfof criminal procedure, including the
right to be presumed innocent until proved.guilty’according to law, the right to not be
a witness or confess guilt, and the right £0,a fdir and-public hearing before an
independent and impartial court

section 27, which affirms the right to justice-

Options will also be analysed againstihe background of regulatory stewardship. The purpose
of regulatory stewardship in thissinstancewill be to ensure that:

regulators (in this instance, Police) have the correct tools and resources to respond to
unsafe behaviours on_New Zealand’s roads;

where a regulatory intervéntion occurs, that unintended consequences are mitigated
and driver’s human rights are upheld, and

the regulatery=system‘is.fit for purpose and in line with other regulatory systems.
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Section 2: Deciding upon an option to address the policy
problem
What criteria will be used to compare options to the status quo?

69. The following criteria have been used to analyse options under both the penalising and
identification options.

Criteria What this means
Effectiveness In accessing the overall effectiveness of the
options, the following factors will be considered:
¢ holding offenders to account
o deterring offending
e supporting Police identify drivers *in
fleeing driver events
¢ reducing road related harm {_maintaining
public safety.
Operational feasibility The ease of implementation ™ (procedurally
simple), taking into ‘consideration the impact on
funding and resourcing for Police, Waka Kotahi,
and towage and storage providers.
New Zealand Bill of Rights Act | The degree to whicha policy intervention takes

1990 implications into considerationithe impact on the rights of
those affected. by options.

Equity The “policy 4s) equitable for different population
groups and\is a proportionate response to
offending.

What scope will options be _covisidexed within?

70. Cabinet has requested proposals, to strengthen fleeing driver penalties and improve
legislative responses'io fleeing drivers [CAB-22-MIN-0264].

71. The options have been divided into two focus areas. Legislative options to:
e penalise‘fleeing drivers, and
¢ identify fleeing.drivers.

72. Due to Cabinet direction, the options have been limited to legislative options. However,
it is intended that operational changes (e.g. potential changes to Police’s pursuit policy),
will support legislative amendments.

73. AConSideration of options has been constrained by the pace of the policy development
process. This constraint has meant stakeholders were not able to be consulted and
unintended consequences may not have been fully identified.

74. Similarly, this has meant that advice has had to be provided that does not always have
complete data. An example of this is the financial implication of options proposed. This
means that implementation considerations may not be adequately considered during the

initial decision-making points.

What options are being considered?

This section has been divided into two parts, legislative options to:
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increase penalties fleeing drivers, and
assist in identifying fleeing drivers after the event.

Increasing penalties for fleeing drivers

What options are being considered to increase penalties for fleeing drivers?

75.

76.

The following options are being considered against the status quo:

e Option 1A: Increasing driver licence disqualification periods for failure to stop
offences — up to a maximum (maximums will vary due to the tiered penalty
structure)

¢ Option 1B: Removing the tiered penalty structure for failing to stop and applying the
third and subsequent offence penalties for all offences as a maximum

o S9)(M(v) ('\\

¢ Option1D: Enabling permanent removal of vehicles post-conviction forfailure to stop
(forfeiture)

e Option 1E: Enabling permanent removal of vehicles, without cenviction (forfeiture or
confiscation).

Officials have identified a range of options which“eetlld be advanced separately or in
combination. Although not all options would” work (in)Combination, for example
progressing Option 1B would make Option, A,reddndant.

Option - Status Quo

Description:

77.

This is the baseline option that'maintains the current state. It would see Police continue
to respond to fleeing drivers withouttany*further interventions, of either an operational or
legislative nature.

78. The safety and enfercement“concerns that prevent Police from being able to take
immediate enfofcement_ action would continue.

Analysis:

79. Over the last decade, there has been a steady increase in the number of reported fleeing
driver events\per year. If no action is taken, fleeing driver events are likely to continue to
increase based on continuing upward trend in reported fleeing driver events [see table
2], andhit Will remain difficult for Police to hold fleeing drivers to account.

80. The status quo poses risks to the safety of the New Zealand public on the roads, as

fleeing drivers often engage in other road safety offences, such as dangerous driving.
The status quo also presents reputational risk for Police and undermines public trust and
confidence.

Option 1A: Increasing driver licence disqualification periods for failure to stop
offences — up to a maximum (maximums will vary due to the tiered penalty structure)

Description:

81.

This option would increase disqualification periods for first, and second failing to stop
offences:
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82.

83.

84.

A first failing to stop offence (committed while speeding or driving dangerously) would
receive a mandatory disqualification of six months up to one year (rather than a set
period of six months).

A second failing to stop offence would receive a mandatory disqualification of one year
up to two years (rather than a set period of one year).

A third or subsequent offences would remain at a mandatory disqualification period of
two years as the period is already higher than comparable offences.

This option would align failing to stop offences with more serious driving offences such
as dangerous driving where injury occurs (mandatory disqualification of 1 year or more).

It would retain the current approach of no disqualification for first offence, unless
committed while speeding or driving dangerously.

Section 81 of the LTA would continue to apply, which provides the ability for‘the court to
apply discretion for mandatory disqualifications, where there are=special reasons relating
to the offence. For example, for the court to substitute disqualification witha community-
based sentence.

Analysis:

85.

86.

87.

88.

This option would provide courts with greater discfetion to impose longer disqualification
periods for first and second offences, up to @, maximum ‘disqualification period. This
would signal the seriousness of fleeing Police, particularly if coupled with activities to
promote awareness of the penalty increase:

This option may reduce the likelihood of reoffending by the disqualified person, as it limits
their ability to drive for a lengthier period.(though some people will continue to drive
despite the disqualification). This‘is/Supported by evidence that suggests penalties that
emphasise loss (e.g., of a licenée/vehicle)yrather than monetary penalties, may be much
more effective at changing\behaviotir.30

Under this option, offenders disqualified for over one year would be required to re-sit
their driver licence test; whieh Would provide an opportunity to reinforce expected driving
behaviour. It may ‘also delay the return to driving and increase the deterrent effect of
licence disqyalificatior:3!

Longer disqualifi€ation periods may also have a positive road safety impact, as they
would removegdangerous drivers from the road, provided there was not an increase in
drivers driving, while disqualified.

This option is\unlikely to have a general deterrent effect in regard to the primary offence...

89.

Regcent EPBC research on fleeing drivers indicates that increasing penalties for failing to
stop’may have a limited effect on offending.3? This is particularly so given that fleeing

30

Kahneman, D., & Tversky, A. (1979). Prospect theory: An analysis of decision under risk. Econometrica, 47, 263-291. EBPC,
Understanding the motivations of fleeing drivers — Interventions to reduce fleeing driver events (December 2020), p.16.

3 J Hatfield, T Senserrick, S Boufous, L Mooren, A Williamson, C Sakashita and S Job, Human factor considerations for a

32

licensing point system, Transport and Road Safety (TARS) Research, School of Aviation, University of New South Wales,
NZ Transport Agency research report 657 (2019), p.25; Basili, M and A Nicita (2005) Deterrence and compliance in a
demerit point system. Universita degli Studi di Siena.

EBPC, Understanding the motivations of fleeing drivers — Interventions to reduce fleeing driver events (December 2020).
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90.

91.

92.

93.

drivers tend to make snap decisions in the heat of the moment, rather than careful
weighing of options.

Longer disqualification periods (and additional requirements such as re-sitting licence
tests) may also simply encourage offenders to drive without a licence. Evidence shows

that many disqualified drivers continue to drive.33

Increasing the disqualification period, coupled with the knowledge that disqualified
driving could result in imprisonment could create a fear of Police in young drivers, which
instead of having a deterrent effect may reinforce their desire to flee from Police when
confronted.34

In terms of operational feasibility, there would be no operational implications for Police
as this option would be similar status quo in terms of process. However, there are some
areas of the country with a substantial delay in the booking of practical driver.licénce
tests, which would mean some people would experience further delays in getting' their
licence reinstated. This option could also increase breach offences for_driving while
disqualified (due to longer periods of disqualification), which would have-an)impact on
the courts.

This option is unlikely to have NZBORA implications, as’no\protected.right is prima-facie
engaged.

This option will have equity implications...

94.

95.

96.

97.

In terms of equity, this option would provide,courts with a level of discretion to consider
individual circumstances (within the ranges.for digqualification periods).

However, this option would align-failing to”stop offences with more serious driving
offences. Failing to stop (in and\of itself)may’not be dangerous and is arguably less
serious than offences such as.dangerous-driving which carry a greater risk of harm. As
such it may not be comparable ‘and should attract a lesser penalty. There is a risk this
penalty could be considered.dispropertionate.

For people without access to athertransport options, longer disqualification periods could
limit their access-toemployment, health, and other services. This is mitigated to some
extent by section 81 ofihe LTA, which provides courts the discretion not to impose a
licence disqualification, where there are special reasons relating to the offence.

This option" maysalso adversely impact Maori and Pacific people, who are over-
represented in\fleeing driver events and related offending. Maori are also more likely to
live and werkin'small urban areas (14.7% of the Maori population) or rurally (18% of the
Maori population), when compared with the total population (10% and 16.3%
respectively)®. These areas are not usually well served by public transport, which
means,Maori may be disproportionally hindered from accessing key amenities, including
vital services for health.

33 J Hatfield, T Senserrick, S Boufous, L Mooren, A Williamson, C Sakashita and S Job, Human factor considerations for a

34

licensing point system, Transport and Road Safety (TARS) Research, School of Aviation, University of New South Wales,
NZ Transport Agency research report 657 (2019), p.23; Joerger, M (2002) Profile of driver problems follow-up evaluation:
an examination of driver demographic information and driving record. Oregon Department of Transportation; Watson, B
(1998) The effectiveness of drink driving licence actions, remedial programs and vehicle-based sanctions. Pp66-87 in
Proceedings 19th ARRB Research Conference.

Evidence Based Policing Centre Understanding the motivations of fleeing drivers — Literature review of youth motivations

(September 2019).

35 https://www.ehinz.ac.nz/indicators/population-vulnerability/urbanrural-profile/ - New Zealand 2018 Census of Populations

and Dwellings.
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Option 1B: Removing the tiered penalty structure for failing to stop and applying the
third and subsequent offence penalties for all offences, as a maximum

Description:

98. This option would remove the tiered penalty structure for failing to stop offences and
would make the maximums for the offence the same as the current maximums for the
third and subsequent offence.

99. The current penalty for a person convicted for a third or subsequent offence is:
e possible imprisonment for a term not exceeding three months
e afine not exceeding $10,000; and

e mandatory disqualification of two years.

100. Under this option, courts would have discretion to give a mandatory disqualification
period up to a maximum of two years. Aggravating factors (which are” currently a
consideration for first failing to stop offences) would not be“a’ specifiéirequirement for
imposing a longer disqualification.

Analysis:

101. This option would give the court discretion to impoese stferiger penalties. This would
signal the seriousness of fleeing Police, partictlarly if coupled with activities to promote
awareness of the penalty increase.

102. This option could result in a longer disqualification period for first offences, as
aggravating factors (driving dangerously or,speeding) would no longer be a specific
requirement for imposing a six-monthdisqualification.

103. This option may reduce the likelihood\of reoffending by the disqualified person, as the
court could limit their ability to drivésforup to two years (though some will continue to
drive despite the disqualification)=This is supported by evidence that suggests penalties
that emphasise loss (e.g}; of a licence/vehicle), , may be much more effective at changing
behaviour.36

104. Longer disqualification~periods would have a positive road safety impact, as they would
remove vehicles from, the road, provided there was not an increase in drivers driving
while disqualifiedt

105. However, this,option is unlikely to have a general deterrent effect in regard to the primary
offence. Reeent EBPC research on fleeing drivers indicates that increasing penalties for
failing te stop may have a limited effect on offending.®” This is particularly so given that
fleeing-drivers tend to make snap decisions in the heat of the moment, rather than careful
weighing of options.

106. This option could also result in shorter rather than longer disqualification periods for
second, third and subsequent offences, particularly for lower-level offending. This is
because mandatory disqualification periods would not be set, and the courts would have
discretion to consider individual circumstances.

36 Kahneman, D., & Tversky, A. (1979). Prospect theory: An analysis of decision under risk. Econometrica, 47, 263-291. EBPC,
Understanding the motivations of fleeing drivers — Interventions to reduce fleeing driver events (December 2020), p.16.

37 EBPC, Understanding the motivations of fleeing drivers — Interventions to reduce fleeing driver events (December 2020).
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107. In terms of operational feasibility, this option would remove enforcement challenges, as
earlier offending would not need to be established. However, it may have an operational
impact on the justice system due to increased prison sentences, fines, and lengthier
disqualification periods. It could also increase breach offences for driving while
disqualified (due to longer periods of disqualification), which would have an impact on
the courts.

108. This option is unlikely to have NZBORA implications , as no protected right is prima-facie
engaged..

109. In terms of equity, this option would retain courts discretion to allow individual
circumstances to be considered. However, by removing the requirement for aggravating
factors, it could also have unintended consequences, such as disproportionate penalties
on low level offending or potential imprisonment for a first offence. 2&

2
fine,

likely ey could

110. The transport penalty system is one of the main inputs into the Justice syste
option could have unintended consequences if an offender is ﬂgable to

particularly for lower socio-economic groups. If this is the case,
default, or be referred to debt collectors. This may particular
people, who are over-represented in fleeing driver events and

s a%cation periods could
i

111. For people without access to other transport options@vdi
se

also limit their access to employment, health, an ices: This may particularly
rk&all urban areas (14.7% of

impact Maori, as Maori are more likely to live
the Maori population) or rurally (18% of the M opul , when compared with the

total population (10% and 16.3% respecti

38 https://www.ehinz.ac.nz/indicators/population-vulnerability/urbanrural-profile/ - New Zealand 2018 Census of Populations
and Dwellings.

39 Kahneman, D., & Tversky, A. (1979). Prospect theory: An analysis of decision under risk. Econometrica, 47, 263-291. EBPC,
Understanding the motivations of fleeing drivers — Interventions to reduce fleeing driver events (December 2020), p.16.
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4 Kahneman, D., & Tversky, A. (1979). Prospect theory: An analysis of decision under risk. Econometrica, 47, 263-291. EBPC,
Understanding the motivations of fleeing drivers — Interventions to reduce fleeing driver events (December 2020), p.16.
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42 https://www.ehinz.ac.nz/indicators/population-vulnerability/urbanrural-profile/ - New Zealand 2018 Census of Populations
and Dwellings.
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s 9(2)(h)

Option 1D: Enabling permanent removal of vehicles post-conviction for failure to stop
(forfeiture)

Description:

135.

136.

137.

This option would provide the court the ability to issue a forfeiture order instead of a
confiscation order for drivers who fail to stop and remained stopped.

Currently the court may issue a confiscation order under section 128 of the Sentencing
Act 2002 for a vehicle involved in a fleeing driver event. The court must issue a
confiscation order if a second driving offence is committed within a 4-year period.

The ability for the court to consider undue hardship and the current review and appeal
mechanisms would be retained.

Analysis:

138.

139.

140.

141.

142.

143.

144.

This option would be a significant sanction, as offenders{could get>their vehicle
permanently removed and would not get any proceeds fromithe sale, This would signal
the seriousness of the offending.

While fleeing drivers are less likely to be influenced.by-d finahcial or criminal penalty, the
possibility of permanent loss of their vehicle could have arstrong specific deterrent effect.
This is supported by evidence that suggests that’penalties’which emphasise loss (of a
licence/vehicle) may be much more effective at’changing behaviour.*3

As this option would permanently remove vehicles from the road, it may have a positive
impact on road safety.

However, this option is unlikely,to have an immediate deterrent effect on current
offending. There is a risk«that it couldMead people to flee more often and in a more
dangerous manner to avoid losing theéir car.4

Courts use the current discretionary power infrequently.*® There is a risk that this
additional lever(would not\be”used either.

In instances)of,vehicles being financed, there is also a risk that this option could increase
the likelihoad of theregistered person defaulting on payments. This is because they may
be unwilling or.unable to pay a loan on a vehicle they do not have access to. Further
consideration would need to be given as to whether a company with a security interest
could apply\to'the court to repossess the vehicle to recover finance costs, or whether the
registered/person would have to continue paying the loan.

In“terms of feasibility of implementation, this option would be similar to the status quo,
as\the ability for courts to confiscate vehicles already exists. There could be a potential
increase in the volume of appeals, which would have an impact on the court system.

s 9(2)(h)

43

Kahneman, D., & Tversky, A. (1979). Prospect theory: An analysis of decision under risk. Econometrica, 47, 263-291. EBPC,

Understanding the motivations of fleeing drivers — Interventions to reduce fleeing driver events (December 2020), p.16.

44 Ibid.
45

Between 1 January 2018 — 31 December 2021, only 6 confiscation orders were given for failing to stop.
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process, and does not, in Crown Law’s view, engage s 9 rights to be free from
disproportionately severe treatment.

This option has significant equity implications

146.

147.

148.

149.

This option would be a disproportionate penalty, when compared with other offences and
penalties in the transport regime. Forfeiture is also usually reserved for high end offences
(e.g., maximum term of 5 years).

This option would have a greater impact on people without access to other transport
options, who may need their vehicle to travel to work, the supermarket, healthcare, and
other services. This could be mitigated to some extent, but the ability to apply to the court
for relief.

It may also unfairly penalise people who are not involved in the commission of an offenee
(such as a parent who has lent their vehicle to their child). For those whose(vehicles
were used in the commission of an offence, without their knowledge, the burdenwould
be high.

This option may also adversely impact Maori and Pagific\people, ‘who are over-
represented in fleeing driver events and related offendingsIn’particular, it could result in
Maori having either an increased inability to vehicle finarce or being provided finance at
higher interest rates. This is because, anybody with”a security‘interest in the vehicle
loses their right of claim against the property forany.debts due, once forfeited or
confiscated. Maori are also more likely to live ‘and.-work'in small urban areas (14.7% of
the Maori population) or rurally (18% of the Maeri population), when compared with the
total population (10% and 16.3% respectively)*S. These'areas are not usually well served
by public transport, which means, Maori may “be disproportionally hindered from
accessing key amenities, including-vital serviCes for health.

Option 1E: Enabling permanentaemoval of-vehicles without conviction (forfeiture or
confiscation)

Description:

150.

151.

152.

153.

This option wouldfcreate a_new forfeiture power enabling Police to remove vehicles
involved in fleging ‘driver, events, without conviction. Forfeiture would result in the
permanent taking-of the\vehicle pre-conviction, with any proceeds from the sale of the
vehicle remaifhing with the Crown.

Police can currently seize or impound vehicles involved in fleeing driver events for 28-
days under section 96 of the LTA. However, Police cannot currently require vehicles to
be permanently removed through confiscation or forfeiture without conviction.

This<eption could be made less punitive by confiscating rather than forfeiting vehicles.
Confiseation would also result in the permanent taking of vehicles, however, if the vehicle
is'sold, the registered person may receive some proceeds.

Oversight mechanisms would be needed for the new power. New mechanisms could be
modelled on the current review and appeal provisions for 28-day impoundment and post-
conviction confiscation of vehicles.

Analysis:

46 https://www.ehinz.ac.nz/indicators/population-vulnerability/urbanrural-profile/ - New Zealand 2018 Census of Populations

and Dwellings.
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154.

155.

156.

157.

158.

159.

160.

This would be a swift and significant sanction, which may outweigh the possible rewards
of committing the offence. If forfeiture is chosen, the offender would also not get any
proceeds from the sale.

This option would signal the seriousness of the offending. It may also increase the
perception that Police are holding fleeing driver to account, particularly if coupled with
activities to promote greater awareness.

While fleeing drivers are less likely to be influenced by the likely financial or criminal
penalty, permanently removing the vehicle could have a strong specific deterrent effect.
This is supported by evidence that suggests that penalties which emphasise loss (of a
licence/vehicle) may be much more effective at changing behaviour.*’

This option would permanently remove vehicles from the road, which may have a positive
impact on road safety.

However, this option is unlikely to have an immediate deterrent effect€on current
offending. There is also a significant risk that it could lead people-to flee more ‘often and
in a more dangerous manner to avoid losing their car.

This option could undermine trust and confidence in Police and the justice system. The
public’s views on the rule of law, including the presumption ofdinnecence and right to a
fair trial, could be negatively impacted.

In instances of vehicles being financed, there is\dlso a risk that this option could increase
the likelihood of the registered person defaultingron payments. This is because they may
be unwilling or unable to pay a loan on a-vehicle that they do not have access to. Further
consideration would need to be given as to whether a company with a security interest
could apply to the court to repossessthe vehicle to recover finance costs, or whether the
registered person would have tocontinue.paying the loan.

There are uncertain operational autcomes that.come from this intervention...

161.

162.

The feasibility of implementing this.option is currently uncertain, and further resource
would be required to assess this. 20

A . Q?‘ However, it is likely it
would resultiin=a significant increase in the volume of appeals, which would have an
impact onithe court system. It may also result in the court not imposing other penalties,
because they view the permanent removal of vehicles as a sufficient punishment.

Implementationicould also be impeded by limitations in the Motor Vehicle Register (the
Register)-~Due to the registered person transfer process that requires the new registered
person\efithe vehicle to update their details, some vehicles are registered to “unknown”
or, have incorrect addresses associated with vehicles. In addition, there may be
vulnerabilities that could be deliberately taken advantage of by offenders seeking to
avoid vehicle seizure. The Register does not flag concerns if a vehicle has had frequent
changes to the registered person in a period of time, and vehicles that are subject to a
confiscation order under the Sentencing Act are not tracked through the Register.

This option would have significant BORA implications ...

163. FREM

47

Kahneman, D., & Tversky, A. (1979). Prospect theory: An analysis of decision under risk. Econometrica, 47, 263-291. EBPC,
Understanding the motivations of fleeing drivers — Interventions to reduce fleeing driver events (December 2020), p.16.
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This option also has significant equity implications... Q‘

165.
166.

167.

168.

169.

A

This option would be an outlier when compared with other offences and pe es in the
transport regime and therefore disproportionate. Forfeiture is al&usu | rved for
high-end offences (e.g., maximum term of 5 years). é

This option would have a greater impact on people ac@i o other transport
options, who may need their vehicle to travel to wo up ket, healthcare, and

other services.

It may also unfairly penalise people who are noti Ived@ne commission of an offence
(such as a parent who has lent their vehi M theirichild). For those whose vehicles
were used in the commission of an off |th heir knowledge, the burden would
be high.

This option may adversely im ri h@cnﬂc people, who are over-represented
in fleeing driver events and e@ articular, it could result in Maori having
either an increased |nab|I|t icle e or being provided finance at higher interest
rates. This is because y wit ecurlty interest in the vehicle loses their right of

claim against the pr for a ebts due, once forfeited or confiscated. Maori are
also more likely to in small urban areas (14.7% of the Maori population) or

rurally (18% of ri ion), when compared with the total population (10% and
16.3% respe J& areas are not usually well served by public transport, which
means Ma oportionally hindered from accessing key amenities, including
vital serv

To mitigate ri rewew or appeal mechanism would be required. There is also the
option of di g forfeiture to more egregious situations, for example, where the
register son of the vehicle provides false or misleading information to prevent the

identifi n of the fleeing driver.

&

48 https://www.ehinz.ac.nz/indicators/population-vulnerability/urbanrural-profile/ - New Zealand 2018 Census of Populations

and Dwellings.
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How do the options to increase penalties for fleeing drivers compare to the status quo/counterfactual?

Option One — Status

Quo
Effectiveness 0
Operational 0
feasibility
BORA 0
implications
Equity 0

Option 1A - Increasing
driver licence
disqualification periods for
failure to stop offences — up
to a maximum (maximums
will vary due to the tiered
penalty structure)

+

Likely to be an effective deterrent
for reoffending, particularly if
coupled with awareness raising
about the increased penalty.
Non-monetary penalties likely to
be more effective. It may have a
positive impact on road safety.

0

May see an increase in drivers
needing to re-sit their licences.

0

Unlikely to have NZBORA
implications as an existing
penalty,

Option 1B — Removing the
tiered penalty structure for
failing to stop and applying
the third and subsequent
offence penalties for all
offences, as a maximum

+

Effective in terms of signalling
the seriousness of the offending.
Likely to be an effective deterrent

for reoffending. Gives the court
the discretion to impose stronger

penalties.

0

Easier to enforce because it does
not require the establishnient of
earlier offending\lt‘may have an
operationalimpact on the justice
system due,to increased prison

sentences, fines, and lengthier
disqualification periods.

0

Unlikely to have NZBORA
implications as part of existing
penalty framework.

Option 1C - Enabling
temporary removal of
vehicles for failing to stop
(six months impoundment)

++

Effective as evidence shows that
swift and significant sanctions
are a deterrent, particularly for

reoffendingsTt'may.have a
positive impact onroad safety.
Vehicles\would need to,be
returned if,.charge$ are\not

progressed.

There js‘a knoewn shortage of
towage\and'storage operators,
and'this eould exacerbate the
rate of abandoned vehicles,
which would increase costs for
Operators and Police if they were
unable to recoup costs. It is
unlikely operators would
undertake these Police
impoundment jobs. Could also
result in an increase in volume of
appeals.

s 9(2)(h)
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Option 1D — Enabling
permanent removal post-
conviction for failure to
stop (forfeiture)

-+

Effettiveas it would signal the
Seriousness of the offending. It
would be a significant sanction
and would act as a deterrent for
reoffending. It may have a
positive impact on road safety.

0

Similar to status quo, as the
ability for courts to confiscate
vehicles already exists.

s 9(2)(h)

Option 1E — Enabling
permanent removal of
vehicles without conviction
(forfeiture or confiscation)

++

Effective as evidence shows that
swift and significant sanctions
are a deterrent, particularly for
reoffending. It would signal the
seriousness of the offending. It
may have a positive impact on

road safety.

May result in courts not imposing
other penalties because vehicle
has already been permanently
removed. Would potentially have
an operational impact for courts
because of more appeals.



Overall
assessment

Would have a greater impact on
people without access to other
transport options. It may impact

Maori and Pacific people who are

over-represented in fleeing driver

events and related offending.
Risk the penalty would be
disproportionate.

Key:

- worse than doing nothing/the status quo/counterfactual - -
quo/counterfactual

+ better than doing nothing/the status quo/counterfactual ++

Road offences are a gateway
offence for M&ori and Pacific
peoples so could have a greater
impact of these population
groups. Would have a greater
impact on people without access
to other transport options. Risk

Would have a greater impact on
people without access to other
transport options. It may
particularly impact Maori and
Pacific people who are over-
represented in fleeing driver
events and related offending.

Would have a greater impact on
people without access to other
transport options. This is
mitigated to some extent by the
ability to apply for relief. Would
be a disproportionate penalty,
when compared with other.
offences and penalties,in\the

the penalty would be
disproportionate. transport regime.
0 5 2
(
much worse than doing nothing/the status Quo/counterfactual 0

much better than doing nothing/theétatus quo/counterfactual
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This would be a wholly
disproportionate penalty. It would
have a significant impact on
people without access to other
transport options and lower
socio-economic groups.

about the same as doing nothing/the status



What option or combination of options is likely to best address the
problem, meet the policy objectives, and deliver the highest net benefits?

None of the options scored higher than the status quo in the multi-criteria analysis table
above, although options 1A and 1B are not considered worse than the status quo. As a
result, there is no preferred option. However, Ministers requested further analysis on options
1A - Increasing driver licence disqualification periods for failure to stop offences,

and 1D

— Enabling permanent removal post- conviction for failure to stop (forfeiture).
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What are the marginal costs and benefits of the option?

The tables below consider the marginal costs and benefits of Options 1A, 1C and 1D.

Option 1A - Increasing driver licence disqualification periods for failure to stop
offences — up to a maximum (maximums will vary due to the tiered penalty structure)

Affected groups Comment Impact Evidence
nature of cost or benefit  $m present value where  Certainty
(eg, ongoing, one-off), appropriate, for High, medium, or
evidence and monetised impacts; low, and explain
assumption (eg, high, medium or low for  reasoning in

compliance rates), risks. non-monetised impacts. = comment column.

Additional costs of the preferred option compared to taking no action

Regulated groups — AA May see an increase  Low low
service providers in drivers needing to

re-sit their licences.
Regulators — Waka Kotahi  Operational policies Low — Police have net™ High
and Police for Police will need to  identified,any

be reviewed to additienal costs

provide frontline staff
with guidance.

Regulators — the courts may see an increase “\fow Medium
in breach offences for

driving while
disqualified (dug to
longer perioeds of
disqualification).

Road Users N/A N/A N/A
Total monetised costs Low Medium
Non-monetised costs N/A N/A

Additional benefits of the preferred option compared to taking no action

Regulated groups — AA N/A N/A N/A
Regulators — Waka'Kotahi  N/A N/A N/a

and Police

Regulators <\the courts N/A N/A N/A
RoaddJsers On-going - may Medium Medium

increase road safety
impact, as it would
remove vehicles from
the road for the period
of disqualification.

Total monetised benefits N/A N/A

Non-monetised benefits Medium Medium
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(forfeiture)

Option 1D — Enabling permanent%o al [@\@nviction for failure to stop
Affected groups ’ﬁQ m ; Impact Evidence

atureE ost or benefit  $m present value where  Certainty

?\ (e ng, one-off), appropriate, for High, medium, or

O %e and monetised impacts; low, and explain

%umption (eg, high, medium or low for  reasoning in
mpliance rates), risks. non-monetised impacts.  comment column.

Adtgona&) s of the preferred option compared to taking no action

Regulators — co s?“ Ongoing —increase in  Medium Medium
volume of appeals.

Road Us@E One-off — Offenders Medium High
will be liable for the
,& towage and storage
fees.
Total monetised costs Medium Medium
Non-monetised costs N/A N/A
Additional benefits of the preferred option compared to taking no action

Regulators — courts Courts would have the Medium N/A
discretion to apply a
stronger penalty

Road Users On-going - may High Medium
increase road safety
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impact, as it would
permanently remove
vehicles from the
road.

Total monetised benefits N/A N/A

Non-monetised benefits Medium Medium

All options have a level of cost involved when compared to the status quo.
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Identifying fleeing drivers after the event

What options are being considered to assist in identifying fleeing drivers after the
event?

170. The following options are being considered against the status quo:

e Option 2A: Amending the financial penalty for failing to provide information to a
fixed penalty

¢ Option 2B: Creating a liability for failing to stop for the registered person of a
vehicle

e Option 2C: Allowing Police to seize and impound a vehicle for 28 days for the
registered person failing or refusing to identify the driver of a fleeing driver event

e Option 2D: Requiring permanent vehicle removal for failing to identify driver,
(mandatory confiscation for all offences — post-conviction)

e Option 2E: Enabling permanent vehicle removal for failing/to.identify driver
(discretionary forfeiture — post-conviction)

171. Officials have identified a range of options which could be advanced separately or in
combination. Although not all options would work in‘eémbination.

Option — Status Quo

Description:

172. This is the baseline option that maintains the-eurrent state. It would see Police continue
to be limited in their ability to identify‘fleeing drivers after an event, without any further

interventions, of either an operational ordegisltative nature.

173. The safety and enforcement*concerns’ that prevent Police from being able to take
immediate enforcement aetion weuld continue.

Analysis:

174. If no action{is.faken;~then Police will continue to face challenges identifying and
apprehending“fleeing, drivers after an event, and in progressing investigations and
enforcement actions:

175. Fleeing drivers'who are not identified will also be able to commit further potential fleeing
driver events or other offences.

176. The Status quo poses risks to the safety of the New Zealand public on the roads. It also
presents reputational risk for Police and undermines public trust and confidence.

Option'2A: Amending the financial penalty for failing to provide information to a fixed
penalty
Description:

177. This option would set a fixed penalty for the registered person of a vehicle who fails or
refuses to disclose the identity of a fleeing driver that is applicable on conviction (rather
than the current fine of up to a maximum of $20,000).
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178.

A $2,500.00 fixed penalty is proposed, based on an assessment using the Te Manatu
Waka Effective Transport Financial Penalties Policy Framework.*° This is compared with
the current median fine of $600 for failing to identify a driver (2018 — 2021). However, a
$5,000.00 fixed penalty, or a range with a fixed minimum of $1,000 and a fixed maximum
of $20,000 have also been considered.

Analysis:

179.

180.

181.

182.

183.

184.

185.

This option would provide a strong regulatory lever. It would remove court discretion and
require courts to impose a penalty that is nearly four times the size of the current median
penalty.

This option may provide an additional incentive for the registered person to provide
information to Police. Evidence indicates that interventions, such as post-event
investigations and targeting penalties to the registered person, increase offenders’
perceptions that they will be identified and held to account even where theyrare, not
apprehended via a pursuit.?? Enforcing penalties on the registered persop~may also
mean they take a more proactive approach to monitoring the use of their vehi¢le.%’

However, if there is a chance that offenders may still receiveta/lesser\penalty through
refusing to identify a driver than for other potential offences\committed™(e.g., burglary),
then it is reasonable to expect that this option may notdncentivise\the registered person
of the vehicle to cooperate with Police.

While a $5,000 fixed fine was the initial option«onsidered, a*$2,500 fixed fine would be
more consistent with the Effective Transport Financial Penalties Framework and Tool,
which Te Manati Waka uses to evaluat€ ,all*Mransport financial penalties. A range of
$1,000 to $20,000 would not be consistent with=the Effective Transport Financial
Penalties Framework and Tool.

If Cabinet were to progress withr a¥fixed fine, advice from officials is that this option would
be inconsistent with the Legislation Design and Advisory Committee 2021 guidelines
(LDAC Guidelines), whichnsay thatdegislation must state the maximum fine.%? A range
with a minimum amount_would_stilt present issues, as the LDAC guidelines also
recommend against setting minimum penalties in legislation because it limits the courts’
ability to impose a ‘Sentence_appropriate to the particular case, and it may also be seen
as contrary to thie principle of the separation of power and judicial independence.%

In terms of Operational*feasibility, there would be no substantive change to operational
processes,

<
S

s 9(2)(h)

V4

49 The

Framework provides Te Manatl Waka with a systematic approach to address problems with financial penalties across

the transport system. The Framework supports reviewing existing and setting new financial penalties in transport
legislation. It leads to penalties that are better aligned to levels of harm and more consistent across transport modes, as
well as with other relevant regulatory regimes.

50
4

51 bid.

EBPC, Understanding the motivations of fleeing drivers — Interventions to reduce fleeing driver events (December 2020), pp.

and 26.

52 Legislation Design and Advisory Committee Guidelines 2021, pg 126 http://www.ldac.org.nz/assets/documents/LDAC-
Legislation-Guidelines-2021-edition-v2.pdf.

53 ibid.
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186. The transport penalty system is one of the main inputs into the Justice system, so this
option could have unintended consequences if an offender is unable to pay the fine,
particularly for lower socio-economic groups. If this is the case, it is likely that they could
default, or be referred to debt collectors. This may particularly impact Maori and Pacific
people, who are over-represented in fleeing driver events and related offending.

187. This would also be an outlier in the criminal justice system and could lead to
disproportionate penalties. The Ministry of Justice is not aware of any other criminal (not
infringement) offence where the penalty is fixed. Generally, a maximum penalty is
provided, with the specific penalty determined in each case by the court after considering
factors such as financial hardship, the circumstances of the offending, etc. Legislation
Design and Advisory Committee guidelines recommend against the use of minimum or
fixed penalties as it limits the courts’ ability to impose a sentence appropriate to the
particular case.

Option 2B: Creating a liability for failing to stop for the registered person of a vehicle
Description:

188. This option would make the registered person of a vehiclg Jiable for\failing to stop
offences and penalties including driver licence disqualification and_‘eourt fines and
potentially imprisonment. An oversight mechanism wherg the registered person can seek
review could be included.

189. This approach has been used for infringement offenees such’as speeding. However, for
speeding, the process for the registered persén/of the vehicle to transfer liability on to
someone else if they were not driving is straightforward and involves a simple statutory
declaration. The attaching of liability to thédriver also dees not apply when the speeding
is more than 50 km/h over the limit, Where a.criminal penalty applies rather than an
infringement.

Analysis:

190. This option would provide ‘a strong fegulatory lever to deter offending, as the registered
persons would be lidble, for mandatory disqualification and could be liable for
imprisonment or a substantial finahcial penalty. It would clearly signal the seriousness of
the offence.

191. Evidence indicates that interventions, such as post-event investigations and targeting
penalties 40 the registered person of a vehicle, increase offenders’ perceptions that they
will be identified{and/held to account even where they are not apprehended via a
pursuit.>* Thistis.expected to have an effect overall offending.®

192. This optienn\may provide additional incentive for the registered person to provide
information to Police. It may also encourage the registered person to take greater
responsibility in terms of who they let drive their vehicles. This is supported by evidence,
that suggests that swift and certain sanctions which target the vehicle could encourage
the'fegistered person to limit high risk drivers’ access to their vehicle.%6

193. There is a similar approach in Queensland, Australia, where the registered person of a
vehicle involved in a fleeing driver event is issued an evasion notice and must provide
evidence to demonstrate they were not the offending driver.

54 EBPC, Understanding the motivations of fleeing drivers — Interventions to reduce fleeing driver events (December 2020), pp.
4 and 26.
55 Ibid.

56 1hid.
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194.

195.

200.

201.

202.

203.

204.

However, there is a risk that this option could undermine trust and confidence in Police
and the justice system.

In terms of operational feasibility, there would be no substantive change to operational
processes as penalties are already applied to failing to stop offences. However, there
may be an increase in court volumes due to an increase in Category 2 offences (full
hearing needed because of imprisonment penalty) and appeals.

This option would also have significant equity i jon

backgrounds more as they may n e legislation or have the resources to

appeal a decision. \/ N\
NN

This proposal presents ri proportionality, as it may unfairly penalise
people who are not inéjﬁ inthe c ission of an offence (such as a parent who lent
[

This option will likely disproportio QV’ inﬁ: those from lower socioeconomic
cat.ﬂnderst@t

their vehicle to their ehild): In circumstances, the registered person of a vehicle
may also not be t icl ner, or they may not have day-to-day control of the
vehicle. For ex % par ho is the registered person of their grown child’s vehicle.
For people i ci@

nces, the burden would be high.
There is @ riskithat in certain circumstances, the registered person of a vehicle may
be placed in'da the request for information. For example, if the driver was a violent

domestic pagr?».

This o ould also be a disproportionate response, when compared with other

offenc nd penalties in the transport regime. Speeding and other offences where this

appr is used are usually infringement offences, whereas this would result in a
iminal conviction which is a much more serious outcome.

A review mechanism could be used to mitigate some of these concerns, but this will still
place a significant inconvenience or cost on the registered person of the vehicle.

Option 2C: Allowing Police to seize and impound a vehicle for 28 days for the owner
failing or refusing to identify the driver of a fleeing driver event

Description:

205.

This option would explicitly provide Police the power to seize and impound (or continue
to impound) where the owner to comply with a request for information under section
118(4) LTA. Police would need to have reasonable belief that impounding the vehicle is
necessary to prevent a threat to road safety.

Regulatory Impact Statement | 40



206. The requirement for vehicle to be released if charges are not laid, and current review
and appeal mechanisms would be retained.

207. Police currently has the power to seize and impound a vehicle for 28 days for failing to
stop under section 96(1AB) LTA. However, Police does not have the power to seize and
impound a vehicle where the owner of a vehicle fails to comply with a request to provided
information to identify the registered person of the vehicle (section 118(4) LTA).

Analysis:

208. This is a swift and evidence-based sanction. The risk of losing a vehicle for 28 days has
been shown to influence driver behaviour and have positive road safety outcomes. The
power to impound vehicles for 28 days was introduced in 1999 and has been an effective
deterrent for those driving while disqualified or unlicensed and had positive road safety
outcomes. Since this date, there has been a 29 per cent reduction in the proportion of
crashes involving disqualified or unlicensed drivers, and a 34 per cent reduction in"the
number of detected driving while disqualified offences.®’

209. Evidence also indicates that interventions, such as post-event investigations and
targeting penalties to the registered person, increase offenders’ perceptions that they
will be identified and held to account even where they~are ‘not apprehended via a
pursuit.58 This is expected to have an effect on overall offénding 2°

210. This option may provide additional incentive for the registered person to provide
information to Police. It may also encourage/the registered person to take greater
responsibility in terms of who they let drive theirvehicles\TIhis is supported by evidence,
that suggests that swift and certain sanctions\which-target the vehicle could encourage
the registered person to limit high risk drivérs” aceess.to their vehicle.®0

211. This option may also have a pesitive impact on road safety, for the period of
impoundment.

212. In terms of operational feasibility, this,‘option would this option would enable Police to
impound the registered persen’s vehicle when they fail to provide Police with information
to identify a fleeing driver.” This ‘would help reduce the current operational challenges
Police are facing in-post-event-investigations of fleeing drivers. However, as this option
would expand the, list of, circumstances for permitted vehicle impoundment, it could
increase the number of impounded vehicles and place additional pressure on the already
stretched tewage and storage system.

This option is likely to’haye significant NZBORA implications

213. There is awrisk'that this option will be found non-compliant with NZBORA. In 2016 a
similar_ proposal did not progress beyond the select committee stage, because a
NZBORA section 7 report found it inconsistent with section 21: unreasonable search and
seizure. The Attorney-General at the time found that impounding a vehicle in relation to
failure or refusal to provide information would not be rationally or proportionately
connected to the primary purpose of Police vehicle impoundment, which is road safety.5"
The Attorney-General was also concerned that giving enforcement officers the power to

57 Te Manati Waka data July 2019.

58 EBPC, Understanding the motivations of fleeing drivers — Interventions to reduce fleeing driver events (December 2020), pp.
4 and 26.

Ibid.
Ibid.

Report of the Attorney General under the New Zealand Bill of Rights Act 1990 on the Land Transport Amendment Bill.
Published by Order of the House Representatives — 2016, pg 3.
https://www.justice.govt.nz/assets/Documents/Publications/20160909-s7-land-transport-amendment-bill.pdf

59
60
61
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214.

215.

217.

218.

confiscate property in order to coerce the provision of information relevant to an
investigation, could be disproportionate.®? The Attorney-General did not think that the
power, once exercised, would necessarily prevent the person believed to have failed to
stop from driving, or further the goal of identifying the person who has failed to stop.®3

The Attorney-General proposed Police rely on the existing power to seize and impound
a vehicle, if they believe, on reasonable grounds, that it was involved in a fleeing driver
event.54 The Attorney-General also proposed including a limb in the section 118(4)
power, which requires Police to form a reasonable belief that impounding the vehicle is
necessary to prevent an imminent threat to road safety.®® The intent was to more
rationally connect the power to the purpose of road safety, which could help mitigate
NZBORA concerns. However, it would also limit the possible practical application of the
power.

This option reformulates the Attorney-General’s proposed limb in the section 118(4)
power and includes a requirement for Police to form a reasonable belief that impounding
the vehicle is necessary to prevent a threat to road safety. The word ‘imminént=would
not be included, but Police’s reasonable belief would need to be based ©on.something
substantial. For example, if Police had a reasonable belief that)the'registered person of
the vehicle was the fleeing driver and would commit another fleeing driver event, or if the
vehicle involved in the fleeing driver event had been involved in preyidus events.

s 9(2)(h) v VQ' N\
< O
N/
: Qg/,(Q:\

In terms of equity, this option Wwould’have.a,greater impact on people without access to
other transport options, who may’need‘their vehicle to travel to work, the supermarket,
healthcare, and other services. Thissmay particularly impact Maori, as Maori are more
likely to live and work.in“small urban" areas (14.7% of the Maori population) or rurally
(18% of the Maori population), when compared with the total population (10% and 16.3%
respectively)®. These areas_are not usually well served by public transport, which
means Maori may be disproportionally hindered from accessing key amenities, including
vital services for.healths

However, currentireview and appeal mechanisms under sections 102 (appeal to Police)
and 110 (appeal,to the courts) of the LTA for vehicle owners who have had their vehicles
impounded would apply.

Option 2D: Requiring permanent vehicle removal for failing to identify driver (mandatory
confiscation-for all offences — post-conviction)

Description:

62 1pid.

63 Ibid.
6

4 Report of the Attorney General, page 4.

65 Report of the Attorney General, page 4.

66 https://www.ehinz.ac.nz/indicators/population-vulnerability/urbanrural-profile/ - New Zealand 2018 Census of Populations
and Dwellings.
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219.

220.

221.

222.

This option would require courts to confiscate vehicles involved in fleeing driver events
where the owner of a vehicle fails or refuses to provide information to identify the driver
under section 118 (4) of the LTA.

Courts may currently issue a confiscation order for failing to identify a driver; however,
this is discretionary. In addition, courts are required to confiscate vehicles if a subsequent
driving related offence is committed within a four-year period. The driving offence does
not have to be for the same offence.

Section 129(4) requires the court to consider whether confiscation will result in extreme
hardship to the offender or undue hardship to any other person. This would continue to

apply.

Review mechanisms modelled on the current mitigations for post conviction confiscation
of vehicles could be included.

Analysis:

223.

224.

225.

226.

227.

228.

This option would be a significant sanction, as the registered persen of thewehicle would
get their vehicle permanently removed. This would signal/the seriousness of the
offending.

Recent EBPC research indicates that interventionsgsuch” as ostsevent investigations
and targeting penalties to the registered person of a vehicle, which increase offenders’
perceptions that they will be identified and held 16 acceunt even where they are not
apprehended via a pursuit, are expected to havé.dn effect.on overall offending.®’

This option may provide additional incentive forl.the registered person to provide
information to Police. It may also encourage“the registered person to take greater
responsibility in terms of who they tet'drive theiryvehicles. This is supported by evidence,
that suggests that swift and certain sanctiens*which target the vehicle could encourage
the registered person to limit figh-risk drivers’ access to their vehicle. 58

As this option would permanently remove vehicles from the road, it may have a positive
impact on road safety.

However, in instances of\vehicles being financed, there is a risk that this option could
increase the Jikelihood ofthe registered person defaulting on payments. This is because
they may be“dnwilling or-unable to pay a loan on a vehicle they do not have access to.
Further consideratien would need to be given as to whether a company with a security
interest could apply to the court to repossess the vehicle to recover finance costs, or
whether the tegistered person would have to continue paying the loan.

In terms ‘of+feasibility of implementation, this option would be similar to the status quo,
as the_ability for courts to confiscate vehicles already exists. However, there could be a
potential increase in the volume of appeals, which would have an impact on the court
system.

s 9(2)(h)

67

68

EBPC, Understanding the motivations of fleeing drivers — Interventions to reduce fleeing driver events (December 2020), pp.
4 and 26.

EBPC, Understanding the motivations of fleeing drivers — Interventions to reduce fleeing driver events (December 2020), pp.
4 and 26.
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s 9(2)(h)

This option has significant equity implications...

231.

232.

233.

234.

235.

236.

This option will have a greater impact on people without access to other transport options
who may need their vehicle to travel to work, the supermarket, healthcare, and, 6ther
services.

It will also have a disproportionate impact in Maori, which will outweigh any‘pottential road
safety benefit. In particular, this option could result in Maori having eitheran increased
inability to vehicle finance or being provided finance at/higher intefest rates. This is
because, anybody with a security interest in the vehicle’loses their right of claim against
the property for any debts due, once forfeited or confisCated. Maori are also more likely
to live and work in small urban areas (14.7% of the_Maori population) or rurally (18% of
the Maori population), when compared with/the( total~population (10% and 16.3%
respectively)®®. These areas are not usually Wéll served by public transport, which
means Maori may be disproportionally hindered fromraccessing key amenities, including
vital services for health.

This proposal presents risks, in terms of proportionality, as it may unfairly penalise
people who are not involved in the commission of an offence (such as a parent who lent
their vehicle to their child). In‘'some circumstances, the registered person of a vehicle
may also not be the vehicle's owner,\or they may not have day-to-day control of the
vehicle. For example, aparent who is‘the registered person of their grown child’s vehicle.
For people in these circumstances, the burden would be high.

There is also afisk that in eertain circumstances, a registered person of a vehicle may
be placed in danger by.the-tequest for information. For example, if the driver was a violent
domestic partaer.

This would also be\a disproportionate response, when compared with other offences and
penalties in.the transport regime. For example, this would be more severe than the
penalty forfailure to stop.

A reviewsmechanism could be used to mitigate some of these concerns, but this will still
place a large inconvenience or cost on registered persons.

Option, 2E: Enabling permanent vehicle removal for failing to identify driver
(discretionary forfeiture — post-conviction)

Description:

237.

This option would enable courts to issue forfeiture notice for vehicles involved in fleeing
driver events where the owner of a vehicle fails or refuses to provide information to

69 https://www.ehinz.ac.nz/indicators/population-vulnerability/urbanrural-profile/ - New Zealand 2018 Census of Populations

and Dwellings.
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238.

identify the driver under section 118(4) of the LTA. This would result in the permanent
taking of the vehicle and the proceeds from the sale generally remaining with the Crown.

The ability to apply for relief under section 142J or relief because of undue hardship
under section 142M would apply.

Analysis:

239.

240.

241.

242.

243.

244,

245,

This option would be a significant sanction, as offenders could get their car permanently
removed and would not get any proceeds from the sale back. This would signal the
seriousness of the offending.

Recent EBPC research indicates that interventions, such as post-event investigations
and targeting penalties to the registered person, which increase offenders’ perceptions
that they will be identified and held to account even where they are not apprehended,via
a pursuit, are expected to have an effect on overall offending.”°

This option may provide additional incentive for the registered person™o provide
information to Police. It may also encourage the registered. person to-take greater
responsibility in terms of who they let drive their vehicles. This\s supported:by evidence,
that suggests that swift and certain sanctions which targetthe vehicle’eould encourage
the registered person to limit high risk drivers’ access t6 theif vehicle=""

As this option would permanently remove vehicles-from the’road, it may have a positive
impact on road safety.

However, courts use the current discretiofary~Confiseation power infrequently’2. There
is a risk that this lever will not be used gither’

In instances of vehicles being finanted, there.isalso a risk that this option could increase
the likelihood of the registered person defaulting on payments. This is because they may
be unwilling or unable to pay & lean on ‘a vehicle they do not have access to. Further
consideration would need«to-be given‘as'to whether a company with a security interest
could apply to the courtto,repossess the vehicle to recover finance costs, or whether the
registered person wouldhave to ‘gontinue paying the loan.

In terms of feasibility of implementation, this option would be similar to the status quo,

as the abilityfar.courts_to confiscate vehicles already exists. However, there could be a
potential inerease imthe volume of appeals, which would have an impact on the court

| \g
&
&

s 9(2)(h)

70 EBPC, Understanding the motivations of fleeing drivers — Interventions to reduce fleeing driver events (December 2020), pp.

4

™ bid.

72

and 26.

Between 1 January 2018 — 31 December 2021, only 1 confiscation order was given for failing/refusing to provide information

to identify a driver.
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This option has significant equity implications...

248.

249.

250.

251.

252.

253.

This option will have a greater impact on people without access to other transport options
who may need their vehicle to travel to work, the supermarket, healthcare and other
services.

It will also have a disproportionate impact in Maori, which will outweigh any potential road
safety benefit. In particular, this option could result in Maori having either an increased
inability to vehicle finance or being provided finance at higher interest rates. This is
because, anybody with a security interest in the vehicle loses their right of claim against
the property for any debts due, once forfeited or confiscated. Maori are also more likely
to live and work in small urban areas (14.7% of the Maori population) or rurally (18% of
the Maori population), when compared with the total population (10% and 16.3%
respectively)’3. These areas are not usually well served by public transport, whi¢h
means Maori may be disproportionally hindered from accessing key amenities, incldding
vital services for health.

This proposal presents risks, in terms of proportionality, as it may unfairly penalise
people who are not involved in the commission of an offence (such,as a pafent who lent
their vehicle to their child). In some circumstances, the registered person of a vehicle
may also not be the vehicle’s owner, or they may not have day-tosday control of the
vehicle. For example, a parent who is the registered perSon‘ef their.grown child’s vehicle.
For people in these circumstances, the burden would bevhigh.

There is also a risk that in certain circumstances, a registered person of a vehicle may
be placed in danger by the request for information/For example, if the driver was a violent
domestic partner.

This would also be a disproportionate response’; when compared with other offences and
penalties in the transport regime;~for example, this would be more severe than the
penalty for failure to stop. Forfeiture is also,ustally reserved for high end offences (e.g.,
maximum term of 5 years).

As with a vehicle forfeitureroption forfailing to stop offences, to mitigate risks, a review
or appeal mechanism,would be fequired. There is also the option of limiting forfeiture to
more egregious sjtuations, for_example, where the registered person of a vehicle
provides false or.misleéading-information to prevent the identification of the fleeing driver.

73 https://www.ehinz.ac.nz/indicators/population-vulnerability/urbanrural-profile/ - New Zealand 2018 Census of Populations

and Dwellings.
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How do the options to identify fleeing drivers compare to the status quo/counterfactual?

Option One —
Status quo
0
Effectiveness
0
Operational
feasibility
0
BORA
implications

Option 2A — Amending
the financial penalty for
failing to provide
information to a fixed
penalty

+

May provide additional
incentive for the registered
person of the vehicle to
provide information to Police.

Evidence indicates that
targeting penalties to the
registered person increases
offenders’ perceptions that
they will be identified and held
to account.

0

No substantive change to
operational processes. May
result in more unpaid fines i.e.,
debt collection.

0
No BORA implications.

Removes ability for court to
apply discretion.

Option 2B - Creating a
liability for failing to stop
for the owner of a vehicle

++

Likely to be effective and
encourage the registered
person of the vehicle to take
greater responsibility for their
vehicles.

Evidence indicates that
targeting penalties to the
registered person of the
vehicle, increases offenders’
perceptions that they will be
identified and held to account.

No substantive change to
operational processes as
penalties are already, applied
to failing to stop offences. May
increase court volumes due to
increase in Category 2
offences (full hearing needed
because\of imprisontnent
penalty)and appeals.

Maywhdermine trusband
confidence in Police and
Justice system,if considered
toosharsh.

i/&

2C - Allowing Police to
seize and impound a
vehicle for 28 days for the
owner failing or refusing
to identify the driver of a
fleeing driver event

++

Effective as evidence shows
that swift and significant
sanctions are a deterrent. It
may have a positive impact on
road safety. Vehicles would
need to be returned if charges
are not progressed.

May have a positive impact on
road safety!

1)

Would help.reduce the current
Operationalchallenges Police
are\facing in post-event
investigations of fleeing
drivers. But could exacerbate
current issues in the towage
and storage industry.

s 9(2)(h)

Option 2D - Requiring
permanent vehicle
removal for failing to
identify driver (mandatory
confiscation for all
offences — post-
conviction)

+4

Likely to_be effective asa
more severepenalty. Would
incentivisesthe registered
person of the yehicle to
provide information.

Evidencetindicates that
targeting penalties to the
registéred person of the
vehicle, increases offenders’
perceptions that they will be
identified and held to account.

May have a positive impact on
road safety.

0

This could increase the
number of reviews/appeals in
the courts.

s 9(2)(h)
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Option 2E — Enabling
permanent vehicle
removal for failing to
identifyadriver
(discretionary forfeiture —
postsconviction)

+

Likely to be effective as a
more severe penalty.

Evidence indicates that
targeting penalties to the
registered person increases
offenders’ perceptions that
they will be identified and held
to account.

However, courts do not often

use discretionary confiscation

as a requlatory lever currently
and are unlikely to use
discretionary forfeiture.

0

This could increase the
number of reviews/appeals in
the courts.

s 9(2)(h)



0 --
Will have a greater impact on
lower socio-economic groups

who are unable to pay fixed
fines. May result in debt
collection. Road offences are
a gateway offence for Maori
and Pacific peoples so could
have a greater impact of these
population groups.

This would remove the courts
discretion to take into
consideration any undue
hardship that could be felt in
passing down a financial
penalty. This could lead to
disproportionate penalties.

Equity

Overall i
assessment

Key:

- worse than doing nothing/the status quo/counterfactual
quo/counterfactual

+ better than doing nothing/the status quo/counterfactual

s 9(2)(h)

Would be a disproportionate
response, when compared
with other offences and
penalties in the transport
regime. This is likely to
disproportionately impact
those from lower
socioeconomic backgrounds
more as they may not
understand the legislation or
have the resources to appeal
a decision.

+4

s 9(2)(h)

0 --
This is a severe penalty and
would be a disproportionate
response, when compared
with other offences and
penalties in‘the transport
regimel Forexamplegthis
would be more severe than
the penalty for failure\to stop.

Will have a gréaterimpact on
people without access to other
transport'options.

Where vehicles are
confiscated, the registered
person of the vehicle may

receive some proceeds from
the sale.

Current review and appeal
rights would apply.

Would have a greater impact
on people without access to
other transport options and

lower socio-economic groups.

Current review and appeal
rights would apply.

much worse than'doing nothing/the status quo/counterfactual 0

much better thran doing nothing/the status quo/counterfactual
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Thissis,a'severe penalty and
would be a disproportionate
response, when compared
with other offences and
penalties in the transport
regime. For example, this
would be more severe than
the penalty for failure to stop.
Will have a greater impact on
people without access to other
transport options and lower
socio-economic groups.
Current review and appeal
rights would apply.

about the same as doing nothing/the status



What option or combination of options is likely to best address the
problem, meet the policy objectives, and deliver the highest net benefits?

None of the options scored higher than the status quo in the multi-criteria analysis table
above, although option 2C is not considered worse than the status quo. As a result, there is
no preferred option. However, Ministers requested further analysis on options 2A —
Amending the financial penalty for failing to provide information to a fixed penalty, and 2C —
Allowing Police to seize and impound a vehicle for 28 days for the owner of a vehicle failing
or refusing to identify the driver of a fleeing driver event.
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What are the marginal costs and benefits of the option?

The tables below consider the marginal costs and benefits of Options 2A and 2C.

Option 2A — Amending the financial penalty for failing to provide information to a fixed

penalty
Affected groups

Comment

nature of cost or benefit
(eg, ongoing, one-off),
evidence and
assumption (eg,
compliance rates), risks.

Impact

$m present value where
appropriate, for
monetised impacts;
high, medium or low for
non-monetised impacts.

Evidence
Certainty

High, medium, or
low, and explain
reasoning in
comment column.

Additional costs of the preferred option compared to taking no action

Regulators — Courts

Road Users

Total monetised costs

Non-monetised costs

Ongoing — This may
lead to an increase in
debt collection
services required.

One-off — This\would
only apply-ifian
offenderefuses to
cooperate andis
convicted.

N/A Medium

N/A Low

Medium

Medium

Medium — The
transport system
is a known
justice sector
pipeline in terms
of fines not
being paid and
being deferred
for collection.

High — This
would be a
penalty that is

passed down
upon conviction.

N/A
N/A

Additional.benefits\of the preferred option compared to taking no action

Regulators —coudrts

Road Users

Total monetised benefits

Ongoing — This could  Low
deter behaviour and

reduce the number of
convictions, reducing

the time the court

allocates to these

cases.
N/A N/A
Could reduce the N/A

number of cases that
are referred to Court
due to non-
compliance with
requests for
information to identify
a driver.

Low

N/A
N/A
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Non-monetised benefits N/A N/A N/A

2C - Allowing Police to seize and impound a vehicle for 28 days for the registered
person of a vehicle failing or refusing to identify the driver of a fleeing driver event

Affected groups

Comment

nature of cost or benefit
(eg, ongoing, one-off),
evidence and
assumption (eg,
compliance rates), risks.

Impact

$m present value where
appropriate, for
monetised impacts;
high, medium or low for
non-monetised impacts.

Evidence
Certainty

High, medium, or
low, and explain
reasoning in
comment column.

Additional costs of the preferred option compared to taking no action

Regulated groups —
towage and storage
operators

Regulators — Waka Kotahi

and Police

Regulators —Police

Road users

Total monetised costs

Non-monetised costs

This may increase the
number of abandoned
vehicles that
operators need to
attempt to resell in
order to recoup costs.

Ongoing — Waka
Kotahi will continue to
pay a rebate of $253
for abandoned
vehicles.

©ne off costfor Police
in relation to
implementation. This
would include
updating internal
policies and
procedures, and
providing frontline
staff with guidance
(would be aligned
other proposals to
extend the
impoundment
regime). This may
include IT changes.

One-off — Offenders
will be liable for the
towage and storage
fees.

Medium

High& This is funded
through’the Road
Safety Acitivity Class
which is oyerspent.

Medium

Medium

Medium
N/A

High — this-is a
known risk.
High — This

issue prompted
a 2019 increase
in the rebate to
alleviate
concerns in the
short-term.

Medium

High

Medium
N/A
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Additional benefits of the preferred option compared to taking no action

Regulated groups — N/A N/A
towage and storage
operators

Regulators — Waka Kotahi New tool for Police to  Medium
and Police address behaviour of

failing or refusing to

provide information

Road users On-going - may Medium
increase road safety
impact, as it would
remove vehicles from
the road for the period
of impoundment.

Total monetised benefits N/A

Non-monetised benefits High

All options have a level of cost involved when compated to the”status quo.

N/A

High

Medium — This
has been
demonstrated
through the
introduction of
the 28 day
impoundment
fondisqualified
drivers.

N/A
Medium
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Section 3: Delivering an option

How will the new arrangements be implemented?

254.

255.

256.

257.

258.

259.

260.

These arrangements could possibly come into effect in 2023, to align the introduction of
legislative changes to expand the impoundment regime proposed in the Criminal Activity
Intervention Legislation Bill. Further work is needed to assess whether this would allow
sufficient time for regulators to prepare for changes.

Police will adopt a project response to implementing the changes in legislation. A Senior
Responsible Owner and project manager will be appointed to make sure all necessary
changes to operational policy and guidelines, IT, and financial requirements are
managed. The guidance for frontline Police on the application of the new impoundment
provisions will ensure consistent implementation across the regions, where possible,

Waka Kotahi will be responsible for administering rebates to towage and' storage
operators for new impoundment provisions. This may require additional funding, as the
full impact of these changes are realised.

Police will be responsible for ensuring the public is aware ofthe changes.and the reasons
for the changes and will undertake targeted public awareness aclivities to support its
enforcement efforts. Waka Kotahi may also be involyeds

Police will revise all relevant material and educational resources, fact sheets and website
material. Waka Kotahi may also need to do so.

Police will enforce the proposed law changes’and’be responsible for investigations and
prosecutions. Waka Kotahi will be responsibledoride-registration and re-registration of
disqualified drivers, and administering rebates fortowage and storage providers.

In addition, Police and other agenciés willtry: to influence the behaviour of fleeing drivers
outside the offence and penalty‘fegime, T his could include helping with practical needs
such as driver licensing of alcohol anddrug treatment or to develop positive relationships
between police and spotential, 6ffenders. Evidence Based Policing Centre research
suggests that these.sorts of preventative measures may have a positive effect.’*

Implementation risks

261.

There aré_certain«risks associated with the implementation of these proposals. For
example:

towage and'storage operators not having sufficient capacity and having concerns about
payment

exacerbating the shortage of towage and storage operators available and willing to
undertake Police impoundments

an increase in the number of abandoned vehicles that have been impounded by Police

an increase in workload for Police Prosecution Service

an increase in the number of people convicted on prison sentences. This could result
in increased prison beds per annum

74 Evidence Based Policing Centre Understanding the motivations of fleeing Drivers — Interventions to reduce

fleeing driver events (December 2020).
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How

262.

263.

264.

265.

an increase in community sentences

an increase in the number of people disqualified

an increase in the volume of appeals, which would impact the courts
an increased impact on Waka Kotahi licence registration system
potential delays to the booking of practical driver licence tests

potential scamming of vehicle registration system to avoid identification of the
registered person of the vehicle

increase in stolen licence plates/ vehicles

will the new arrangements be monitored, evaluated, and reviewed2

Te Manati Waka will monitor the implementation of new impoundment efi.vehicle
provisions from a regulatory stewardship perspective and consider any impact that this
may have on the regulated activities and fees of the towage and'storage-industry.

Police will continue its current monitoring of resolution and.events and Waka Kotahi will
continue monitoring vehicle registration. Work may possibly be undettaken to establish
a link between Police and Waka Kotahi on vehicle.of'sale nétices and prohibition of
sale of vehicles.

The effectiveness of any amendments will be”monitored by Police using the following
indicators:

Reduction in number of fleeing driver events

Increase in number of offenders identified and*apprehended for a fleeing driver event
Reduction in number of crashes from fleeing-driver events

Reduction in number of people.injurediin.fleeing driver events

Reduction in number of people killed in fleeing driver events

Number of prosecutions for failing to stop and failing to provide information

Nature and size~of{penalties:

Regular reportswill be made to the Road to Zero Ministerial Oversight Group, which is
responsible for monitoring the delivery of commitments, activities, and performance
required toe deliver\Road to Zero.
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LEGALLY PRIVILEGED : IN CONFIDENCE

Cabinet

CAB-22-MIN-0514

Minute of Decision

This document contains information for the New Zealand Cabinet. It must be treated in confidence and
handled in accordance with any security classification, or other endorsement. The information can only be
released, including under the Official Information Act 1982, by persons with the appropriate authority.

Responding to Fleeing Drivers and Intimidating Behaviour using

Vehicles Q‘
®)

Portfolios Police / Transport / Justice Q

On 21 November 2022, following reference from the Cabinet Soci \& m@mﬁtee,

Cabinet:

1 noted that in July 2022, Cabinet invited the Mimst g{c 1:1%)nsultatlon with the
Minister of Justice and the Minister of Transpo r@ to Cabinet on final
proposals to strengthen fleeing driver penalti % i gislative responses to fleeing

<

drivers [CAB-22- MIN-0264];

Penalties for ﬂeem: @

4 agreed to

d Transport Act 1998 to increase the perlod of driver licence
dlsquahficatl n fi ond offence of failing to stop or remain stopped as signalled,

requested, or e%d from one year (current) to one year to two years;

inciple to amend the Land Transport Act 1998 to allow an enforcement officer
impound, or seize and authorise the impoundment of, a motor vehicle for six
the officer believes on reasonable grounds that a person driving the vehicle has
& o stop or remain stopped as signalled, requested, or required;

6 agreed to amend the Sentencing Act 2002 to enable a Court to make an order that a vehicle
be forfeited on conviction for offences relating to a failure to stop or remain stopped as
signalled, requested, or required;

7 noted that the decision in paragraph 6 above will replace the existing power of the Court to
order a vehicle be confiscated on conviction for offences relating to a failure to stop, or
remain stopped as signalled, requested or required;
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LEGALLY PRIVILEGED : IN CONFIDENCE
CAB-22-MIN-0514

Identification of fleeing drivers

8 agreed to amend the Land Transport Act 1998 to allow an enforcement officer to seize and
impound, or seize and authorise the impoundment of, a motor vehicle for 28 days if the
officer believes on reasonable grounds the person has failed, refused, or provided false or
misleading information to a request under section 118(4), and if Police form a reasonable
belief that impounding the vehicle is necessary to preserve road safety;

Next steps

9 invited the Minister of Transport to issue drafting instructions to the Parliamentary Counsel
Office to give effect to the above decisions, including any necessary consequential
amendments, savings and transitional provisions; &

10 authorised the Minister of Police, Minister of Transport and Minister of Justice to nal any
further policy decisions that arise during the drafting process, provided they are 'stent
with the direction agreed by Cabinet; 4

2,

year);

11 agreed to add a Road Safety Bill to the 2022 legislative progr
priority (instructions to be provided to Parliamentary Coun@)

w1
ce ]

12 invited the Minister of Police to update the Cabinet S el

léig Committee on the
timeframe for the review of the policy relating to fleeing’drivérs;

2

13

&
S
Rachel Hayward ?\C) \L‘v

Secretary of the Cabinet
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