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Proactive Release

This document is proactively released by Te Manatid Waka the Ministry of Transport.

Some information has been withheld on the basis that it would not, if requested under the
Official Information Act 1982 (OIA), be released. Where that is the case, the relevant section
of the OIA has been noted and no public interest has been identified that would outweigh
the reasons for withholding it.

Listed below are the most commonly used grounds from the OIA.

Section Description of ground

6(a) as release would be likely to prejudice the security or defence of New
Zealand or the international relations of the New Zealand Government

6(b) as release would be likely to prejudice the entrusting of information to the
Government of New Zealand on a basis of confidence by
(i) the Government of any other country or any agency of such a

Government; or
(i) any international organisation

6(c) prejudice the maintenance of the law, including the prevention, investigation,
and detection of offences, and the right to a fair trial
9(2)(a) to protect the privacy of natural persons

9(2)(b)(ii)  to protect information where the making available of the information would be
likely unreasonably to prejudice the commercial position of the person who
supplied or who is the subject of the information

9(2)(ba)(i) to protect information which is subject to an obligation of confidence or which
any person has been or could be compelled to provide under the authority of
any enactment, where the making available of the information would be likely
to prejudice the supply of similar information, or information from the same
source, and it is in the public

9(2)(ba)(ii) to protect information which is subject to an obligation of confidence or which
any person has been or could be compelled to provide under the authority of
any enactment, where the making available of the information would be likely
otherwise to damage the public interest

9(2)(f)(ii) to maintain the constitutional conventions for the time being which protect
collective and individual ministerial responsibility

9(2)(f)(iv)  to maintain the constitutional conventions for the time being which protect
the confidentiality of advice tendered by Ministers of the Crown and officials

9(2)(g)(i) to maintain the effective conduct of public affairs through the free and frank
expression of opinions by or between or to Ministers of the Crown or
members of an organisation or officers and employees of any public service
agency or organisation in the course of their duty

9(2)(h) to maintain legal professional privilege

9(2)(i) to enable a Minister of the Crown or any public service agency or
organisation holding the information to carry out, without prejudice or
disadvantage, commercial activities

9(2)(j) to enable a Minister of the Crown or any public service agency or
organisation holding the information to carry on, without prejudice or
disadvantage, negotiations (including commercial and industrial negotiations)
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Hon Kieran McAnulty Action required by:
Associate Minister of Transport Friday, 16 September 2022

cc Hon Michael Wood

Minister of Transport

POLICY APPROVAL - REGULATORY SYSTEMS (TRANSPORT)
AMENDMENT BILL

Purpose

The attached Cabinet paper (Annex Two) seeks approval for final pelicy decisions to enable
drafting instructions to be issued for assorted regulatory changes te primary legislation for
the road, rail and maritime transport systems.

Key points

The Ministry has committed to awégular$eries*of RSTA bills. Aside from ensuring the
regulatory system continues,to’perform as ‘intended, these bills are important vehicles
for enabling Aotearoa Néw Zealanduitoimeet its international obligations, such as
Maritime Labour Conventions,,and supporting implementation activities under
programmes, stchras Road o Zero.

In May 2022,"Cabinet agreed to publicly consult on a package of 33 proposals to
amend, legislation acrossland and maritime modes. Consultation ran from 1 June to 8
July@2022,,and feedback was received from 23 submitters comprising industry and
sectorrepresentative groups, territorial authorities (district and regional councils), and
sector participants.

Broadly speakKing, consultees agreed with the land proposals, with some submissions
highlighting implementation considerations. There was support for the intention of the
maritime proposals, with submitters raising additional policy considerations.

There have been a number of changes to the RSTA proposal list as consulted on:

o One land proposal concerning the transferral of the roading provisions in the
Local Government Act 1974 (LGA 74) to Ministry of Transport-administered
legislation has been removed, as it will be progressed through a separate
workstream, Reshaping Strests.

o Two new land proposals have been added in. One proposal concerns the
ability of Waka Kotahi to declare a road a State highway. The second new
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proposal was consulted on through the Accessible Streets programme, and
amends how declarations under section 168A of the Land Transport Act 1998
(LTA) are made.

o One maritime proposal has been withdrawn. This proposal concerned how
accidents and incidents are notified to Maritime New Zealand. Further
analysis of the legislative provision highlighted a number of other issues which
are better addressed through the recently commenced review of the Maritime
Transport Act 1994 (MTA).

) This leaves a total of 30 proposals to be progressed through the Regulatory Systems
(Transport} Amendment Bill No 2 (RSTA 2). These proposals are outlined in Annex
One to this briefing, as well as in the recommendation section of the attached Cabinet
paper, and Appendices One and Two to the Cabinet paper.

. Changes to some clauses in transport Rules issued under the L.TA"are also required.
As Associate Minister of Transport, you have the authority to ‘approve the\Ministry
issuing drafting instructions to the Parliamentary Counsel Office for(Rule-level
changes needed to achieve the proposal outcomes’ This briefing.paper'seeks your
approval for the Ministry to issue these drafting instructions.

e There are also three proposals that outline@mendments_to,the Land Transport
(Offences and Penalties) Regulations 1999, the Maritime (Offences) Regulations
1998, and the Marine Protection (Offences) Regulations=1998.

. The Cabinet paper seeks approval totissue drafting instructions in respect of changes
to these Regulations, noting that these changes will not occur until after RSTA 2
receives royal assent. Thig'issbecause thesamendments to these Regulations are
dependent on other RSTA 2,proposals to amend the LTA and the MTA.

Recommendations

We recommend you

appendices, s 20

2 indicate if you want to discuss the content of the proposals for inclusion in the
RegulatorynSystems (Transport) Amendment Bill No 2 with officials Yes

1 agreeto progress Ministerial consultation on the attached Cabinet paper and its @
/ No

3 agree the Ministry to issue drafting instructions to the Parliamentary Counsel @ No
Office for Rule-level changes.

— >
s9(2)(@) Hon Kieran McAnulty

Manager, Regulatory Policy Associate Minister of Transport
31/08/2022 ?‘ / ? Ao
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Minister’s office to complete: O Approved O Declined
O Seen by Minister O Not seen by Minister

O Overtaken by events

Comments

Contacts
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POLICY APPROVAL - REGULATORY SYSTEMS (TRANSPORT)
AMENDMENT BILL

Te Manat Waka — the Ministry of Transport has a responsibility to care for our
regulatory systems

1

Regulatory stewardship is a requirement of all government regulatory agencies. It
involves taking a whole-of-system, lifecycle view of regulation and treating legislation
as an asset that requires maintenance, updating, and sometimes, renewal.

The legislative framework for the transport sector is significant, with 26 Acts, 15
Regulations and 151 Rules across the three modes (land, aviation and maritime):
Regulatory System (Transport) Amendment bills (RSTA bills) aré a’key way in which
we meet our regulatory stewardship obligations, as RSTA bills tend#to be omnibus
bills, which enable changes to be made across diverse togic'areas in ndmerous Acts
at the same time.

The Ministry of Transport (the Ministry) has committedtora regularseries of RSTA
bills in its Regulatory Stewardship Plan 2019 —«2022. Thesebills are important
vehicles for ensuring Aotearoa New Zealand meéts’its international obligations, such
as Maritime Labour Conventions, and that,the transport system enables
implementation activities under programimesisuch as Road to Zero.

The first Bill of this series came intoforce on 30 Marech 2021. While the first RSTA Bill
was progressing through the House, the Ministry, in collaboration with Maritime New
Zealand (Maritime NZ) and/Waka Kotahi.NewnZealand Transport Agency (Waka
Kotahi), began work on furthier regulatory'system changes. No changes to civil
aviation legislation wefe proposed, as& separate Bill covering civil aviation is
currently undergoingrits second rfeading.

In May 2022, Cabinet dgreed-to'publicly consult on a package of 33 proposals
across land and’'maritime modes

5

A summary of the prepo6sals across both land and maritime, feedback received, and
any changes«o thé proposals that have occurred since Cabinet approval in May 2022
are provided at Appendix One and Two of the attached Cabinet paper.

Consultation ran from 1 June to 8 July 2022. Feedback was sought on several
proposals to amend provisions across nine pieces of legislation. We received a total
of'23 submissions across proposals, comprised of 17 submissions to the land
consultation document, and six to the maritime consultation document.

Along with submissions, the Ministry also engaged directly with a number of
interested groups to explain the proposals, their impacts, and hear any feedback on
the proposals consultees wanted to provide.

There was broad support for land proposals

8

Submissions to the land proposals came from territorial authorities, transport
operators, and industry and sector representative groups. Feedback from these
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groups indicates at broad support for the proposed changes, with specific support
expressed for some proposals.

9 Feedback largely centred on implementation considerations, which the Ministry is
working into drafting instructions as appropriate. As such, the attached Cabinet paper
proposes progressing with these proposals, as consulted on.

A high-level proposal to amend the Director of Land Transpori’s powers to respond to
emergency and time-critical events was also consulted on

10 Feedback on this proposal has informed the detailed policy work, with submitters
indicating that it is integral the system is able to respond to regulatory safety issues if
a timely way, while recognising there needs to be appropriate checks and balances
on the use of such powers. The attached Cabinet paper proposes:

10.1 That new emergency powers for the Director of Land Transport be
introduced. These powers would be ‘activated’ whén either a state,of national
or local emergency has been declared, an epidemic netice is in force, or
otherwise with the agreement of the Minister6f Transport that there is an
emergency impacting the transport regulatéry System. These powers will enable
the Director of Land Transport to extend the term of and, land transport
document (eg, driver licences, motor4ehicle registration, Warrants and
Certificates of Fitness) to a specified'date’

10.2 That a new power to require a vehicle of ¢class of vehicles to present for
inspection by a specified date-be introduced. This power would be used in
situations where there iS.a suspected saféty issue with a make or model of a
vehicle, but not enoughrevidence as+a\its significance to issue a compulsory
product recall notice undér thes air Trading Act 1986. This power would support
the gathering of evidence as+te Whether stronger regulatory action in relation to
a fault is necessary to prevent injury, damage to property, or death. Failure to
present afvehicle for inSpection by the specified date could result in that
vehicle’s Certificate or\Warrant of Fitness (CoF/WoF) being revoked, or being
unable te have its,CeF/WoF renewed at its next due inspection. Driving a
vehicle without a COF/WoF risks a $200 infringement fee under the Land
Transport (Offences and Penalties) Regulations 1999.

10.3 That.a,new,power to revoke a class of vehicles’ CoF/WoF be introduced.
This power would be used when there is significant evidence as to a serious
safety"concern with a type of vehicle, and it is imperative that these vehicles are
not driven on public roads until the issue is resolved. Driving a vehicle without a
CoF/WoF risks a $200 infringement fee under the Land Transport (Offences
and Penalties) Regulations 1999. Given the significant impacts use of this
power would have on sector participants, the Director of Land Transport would
be required to notify the Ministry’s Chief Executive of their intention to use this
power.

Consultation also included a proposal to incorporate the name ‘Waka Kotahi’ in legislation
referencing the New Zealand Transport Agency

11 Since its introduction, te Reo name ‘Waka Kotahi’ has fast become the agency’s
commonly-referred to name. Use of te Reo is a key public sector commitment to Te
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Tiriti o Waitangi and contributes to Maihi Karauna, the Crown’s strategy for Maori
language revitalisation.

Feedback from consultation fully supported recognition of ‘Waka Kotahi’ in legislation,
with several submitters suggesting the name be dual te Reo and English to support
clarity. As such, the attached Cabinet paper proposes that the New Zealand
Transport Agency’s name in legislation be changed to ‘Waka Kotahi New Zealand
Transport Agency’. This approach is supported by Waka Kotahi.

On maritime, feedback generally supported the intent of the proposals

13

14

15

16

Submitters included regional councils that have harbours, and industry representative
groups. Feedback generally supported the intent of the proposals, with some
submitters raising additional considerations. The key proposals submitters
commented on were:

13.1 Proposal 3.2.1 Clarifying the threshold for starting an investigation. This
proposal changes the grounds for commencing an investigatidn fram ‘belief
(which insinuates a substantial level of evidenCelis required) toxreasonable
grounds’ (which allows for suspicion that asreach has occurred). This change
will enable the Director of Maritime NZ to Unicaover covert behaviour or latent
systemic risks by means of investigation.

13.2 Proposal 3.2.2 Providing certainty that breaches-of maritime document
holders’ duties are grounds\for investigation. This proposal will link the
general duties of maritime.document holdess (set out in section 17 of the
Maritime Transport Act 1994 (MTA)) with'the Director's power to investigate
holders of maritime documents (setiouliin section 54A of the MTA). At present,
the Director of Maritime NZ can’only investigate a maritime document-holder
where there has béen a breach of a requirement as set out in the document
they hold. This\change will'enable the Director of Maritime NZ to investigate
document holders on the grounds of not meeting their duties more generally.

Submitterfeedbatk on these proposals indicated at a concern that this change would

lead to.Maritime NZ commencing investigations unduly. In response to this feedback,

officialsfeok a closer logk at these proposals, the provisions in the legislation, as well

as supporting opetational guidance and consider that these changes should not result
in undue investigations to the extent submitters considered.

Since weconsulted on the RSTA 2 proposals, the Ministry has commenced a review
of thesMTA (OC220764 refers). This is the key maritime primary legislation that sets
olt the obligations and responsibilities of participants in the maritime sector

As such, the attached Cabinet paper recommends that proposals 3.2.1 and 3.2.2 are
progressed as consulted on, with further analysis undertaken as part of the wider
review of the MTA.

There have been a number of changes to the RSTA 2 proposal list

17

These changes include the addition of two new land proposals, one of which has not
been consulted on, as well as the removal of one land proposal.
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The first new proposal introduces powers for Waka Kotahi to declare a road a State highway

18 Up until 2008, Waka Kotahi had the ability to declare a road they had built a State
highway. In 2008, the section of the Government Roading Powers Act 1989 (GRPA)
empowering Waka Kotahi to do this was repealed and transferred to the Land
Transport Management Act 2003 (the LTMA).

19 However, a drafting oversight meant that the definition of ‘road’ in the LTMA was not
updated as a part of this change. Consequentially, the LTMA definition of ‘road’ does
not include those roads built by the Crown (ie, Waka Kotahi). This has meant that
Waka Kotahi cannot legally declare a new road it has constructed a State highway.

20 To rectify this issue, the attached Cabinet paper proposes amending the definition.of
‘road’ in the LTMA to include reference to roads laid out by or vested in the Crownas
a road. The provision will include a statement that prior State highway declarations
from 2008 are valid, and remain in force.

21 This proposal was not consulted on as a part of the wider RSTA 2 ¢bnsultation, as it
would have essentially meant seeking public feedback on drafting matters. Drafting
matters are the responsibility of the Parliamentary Céunsel, working'with the Ministry.
Consultation on this would have posed a legal risk torthe diseretion of the
Parliamentary Counsel Office.

The second new proposal relates to the Accessible Streets'package

22 As a part of the Accessible Streets package, the Ministry consulted on a proposal to
make changes to section 168A of the Land¢I ransport Act 1998 which enables Waka
Kotahi to declare a vehicledo not be a motorvehicle, if it meets particular criteria.

23 This declaration process#ias come underscrutiny after complaints to the Regulations
Review Committee @boutthe E-Scooters (Declaration not to be motor vehicles)
Notice 2018. Complaints centrfed on“a lack of transparency in this process, and a lack
of consultation by Waka Kdtahi,before make the declaration.

24 Cabinet@re’due to consideradvice on this proposal at the same time they are to
consider the’attached Cabinet paper. As indicated in that advice, this proposal is to
be progressed through'the RSTA 2 Bill and as such, has now been included in the
proposal list.

Two proposals‘have_since been removed and will be progressed through other workstreams

25 Thie Jand consultation document included a proposal to transfer the roading provisions
in the LGA 74 to Ministry of Transport-administered legislation, the GRPA.

26 This proposal will now be progressed as a part of the Reshaping Streets programme
of work, which is also considering changes to the LGA 74 and working to similar
timeframes.

27 The maritime consultation document included a proposal to standardise the
requirements to notify incidents and accidents. At present, there is inconsistency
between two subsections of the same provision which creates confusion as to what
accidents, incidents and mishaps must be reported. This proposal would clarify that
all accidents, incidents and mishaps must be notified to Maritime NZ.
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Feedback on this proposal highlighted concerns that the new requirements would
mean reporting of every incident, no matter how minor, and would be more stringent
than that required under the Health and Safety at Work Act 2015 (the HSWA)).

The terms ‘accident’ and ‘incident’ have particular meanings in legislation that capture
only serious matters that a regulator should know about. As such, officials consider
this would not increase the reporting requirements on sector participants beyond
current levels.

However, a closer look at the legislative provisions highlighted a number of other
issues, including misalignment of terms between the MTA and the HSWA. As such,
this proposal has been removed from the RSTA 2 proposal list, and will be
considered as part of the wider MTA review.

One maritime proposal has been slightly modified to enable New Zealand to
better meet its Maritime Labour Convention 2006 obligations

31

32

33

In June 2022, the Internal Labour Organisation madé a number of changes to the
Code of the Maritime Labour Convention 2006 (thie MLC). As a signatory to the MLC,
New Zealand is obliged to incorporate these amendments inte its legislation and
practice.

One of the amendments relates to seafarérrecruitnientand placement services,
which will likely require a Rule-level,change to implement. The current maritime
proposal list includes a proposal.to amend section 27 of the MTA to enable seafarer
recruitment services to charge for the serviée of placing a seafarer in employment.

Further analysis of section 27 jndicates that rather than an amendment, it is likely this
provision will need to besfepealed.andéeplaced. This will include the provision for
maritime Rules to be made in respect of seafarer recruitment and placement services.
This change will'enable NewZealand to better align with the earlier amendments to
the MLC, as welliassthis most recent amendment.

There have“alsoWeen some minor changes to the proposals to amend the
Maritime (Offences)Regulations 1999 and the Marine Protection (Offences)
Regulations 1999

34

Theseschanges constitute some proposed new offences and infringement fees being
removed. There will likely be further changes required as the drafting of the RSTA Bill
and,Regulations are worked through. The Cabinet paper notes that further proposed
offences and infringement fees may be removed as the analyses is refined and
drafting progresses, and requests permission for the to make technical changes as a
result of this process.
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This leaves a total of 33 proposals to be progressed through the RSTA 2 Bill or
associated legislation changes

35

36

37

38

39

Risks

40

41

42

These proposals are set out in Annex One of this briefing, as well as in the
recommendations section of the attached Cabinet paper, and Appendices One and
Two of the Cabinet paper.

Consequential amendments will be needed to other parts of primary legislation to give
effect to a number of the proposals. For example, section 23 of the LTA will need to
be amended to provide for the legal recognition of a driver licence that has been
extended using the Director of Land Transport’s emergency power.

Other amendments may also be required to the Land Transport (Road User) Rule
2004. As Associate Minister, you have the authority to approve thé Ministry of
Transport to issue drafting instructions to the Parliamentary CoungelOffice about
Rule-level changes that are essential to achieving proposakoutcemes. This paper
seeks your agreement for the Ministry to issue those drafting instructions'concerning
Rule-level changes.

Changes which propose amendments to the Land Transport (Offencés and Penalties)
Regulations 1999, the Maritime (Offences) Regulations 1998%and'the Marine
Protection (Offences) Regulations 1998, will be progressediafter the RSTA 2 Bill
receives royal assent. This is because theysare’contingenton the Act-level proposals
to amend the maximum penalty that can‘be set throughreégulations made under the
MTA (proposal 5.1 in the maritime discussion décument).

As such, the attached Cabinet,paper proposes that drafting instructions to amend
these Regulations are issuedy noting thatiactual changes to the offences and
penalties will not occuruntil'after the/Bill is ‘passed.

The key risk to the RSTAZ Bill is timing, and the potential implications further delays
have on‘thé safety camera work under Road to Zero, as well as the ability for RCAs
to centinue Using électronic servicing for documents and automated infringement
processes.

Concurrent to the RSTA 2 Bill, the Ministry is working with the Ministry of Justice and
New Zealand-Police on an October report back on proposals to deal with fleeing
drivets# 9@AMHM) . As part of this advice, Cabinet decisions will be sought
on how'to progress this work. We anticipate that these proposals will not fit within the
current scope of the Criminal Activity Intervention Legislation Bill. In this instance, we
anticipate that a separate road safety bill may be progressed.

If this is the case, this would provide an opportunity to transfer average speed,
electronic service of documents and automated infringements from the RSTA 2 Bill to
a potential road safety bill. This would support the expansion of road safety cameras
and the work Waka Kotahi is carrying out in relation to preparing for a transfer of the
camera safety network.
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The proposal to amend the Director of Land Transport's powers during emergency
and time-critical events was only consulted on at a high level. There is a risk that
some stakeholders have strong views about the specific options we are proposing to
progress. There is also a risk with progressing with the two maritime proposals
around investigations, despite submitters feedback (proposals 3.2.1 and 3.2.2).

The select committee process will provide further opportunity for interested parties to
have their say on all of the proposals in the RSTA 2 Bill.

Privacy Impact Assessments

45

46

47

Two of the land proposals require Privacy Impact Assessments (PIAs):
45.1 Proposal 1.2 Clarifying the enforcement of point-to-point Speéding offehces
45.2 Proposal 1.3 Providing for the future use of automatéd'infringement offences.

A PIA for Proposal 1.2 has been completed. This PlAscovers the use of point-to-point
cameras for the purposes of enforcing speeding efferces, distracted.driving offences,
and seatbelt wearing.

A PIA for Proposal 1.3 has been partially €ompleted, bat fequires expansion to
consider an automated infringement systemiwith noshuman oversight. The completed
PIA wili be provided to Cabinet when appreval tofintroduce the RSTA 2 Bill to the
House is sought. The Ministry will also address any privacy aspects that are raised
during the drafting process.

Regulatory Impact AssesS§ments

48

49

50

For four of the land proposalssthe.impact analysis requirements apply. Three
Regulatory Impact Statements{RISs) were provided at the time Cabinet agreed to
publicly contsult on'land transport proposals. The remaining RIS is provided at
AppendiX Three to the attached Cabinet paper.

Regulatory Impact Analyses for the maritime proposals formed part of the maritime
consultation document. RISs were required for three maritime proposals, two of which
covered through,the consultation document, with the final RIS provided at Appendix
Four tothe, Cabinet paper.

AlRISs provided for the RSTA 2 proposals have received a ‘meets’ from their
respective Assessment Panels, excepting the Maritime and Marine Protection
Regulations RIS which received a ‘partially meets’.

Next Steps

51

s 9(2)(f)(iv)

Departmental stakeholders have been informed of these delays through regular
progress meetings and risks to proposals have been discussed.
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52 Given the RSTA 2 Bill will amend several pieces of transport legislation, it is
considered additional drafting time may be required. A revised timeframe for the

RSTA 2 Bill is set out in the below table. This timing has been agreed to by the
Parliamentary Counsel Office.

53
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In Confidence

Office of the Associate Minister of Transport

Cabinet Economic Development Committee

Policy approval - Regulatory Systems (Transport) Amendment Bill No 2

Proposal

1

This paper seeks approval for final policy decisions to enable drafting instructions to
be issued for assorted regulatory changes to primary legislation for the road, rail and
maritime transport systems.

These proposals will improve the regulatory system. In the case of the maritime
transport system, a number of proposals ensure compliance with.the Maritime
Labour Convention 2006 (the MLC), and in the case of the landittansport systém,
support the implementation of other priority projects, such‘as Read to{Zero.

Relation to government priorities

3

Significant investment in transport was signalled by the Government in the Speech
from the Throne. In Budget 2021, Aotearoa New’'Zealand Saw substantial investment
to accelerate our recovery and rebuild from COVID-19, whieh must be matched with
an effective and efficient transport regulatery, framework to*ensure successful
outcomes for this investment. Regulation and inveStment are two key levers for
Government. Regulatory stewardship activitiess' such‘as these proposed regulatory
changes, help to support the effectiveness ofithe Government’s vision and
expectations for the transportsystem.

The maintenance and ipaprevement of thestransport legislative framework through
regulatory systems Bills«iS a core regdlatory stewardship activity. Te Manatd Waka —
The Ministry of Transpert(the Ministry) maintains and administers the transport
regulatory system. Like all gevernmént departments, the Ministry is required under
the Public Service Act 2020xt0 proactively promote stewardship of the legislation it
administers. Thisss als@ a key part of the Government Expectations for Good
RegulatoryPractice.

Executive Summary

5

The Ministry*has,a responsibility to monitor and care for the transport regulatory
system, and uses a regulatory stewardship approach that encompasses a system-
wide view across transport regulation. An effectively functioning regulatory system
uses appropriate mechanisms and tools to ensure that it is consistent, fit-for-purpose
andwip-to-date.

The legislative framework for the transport sector is significant: there are 26
transport-related Acts, 15 Regulations, and 151 Rules across the three modes of
transport (land, aviation, and maritime). Regulatory System (Transport) Amendment
(RSTA) bills allow a variety of changes to be made to numerous Acts in an Omnibus
process. This enables the Ministry to make technical, moderate impact, but crucial
improvements to the transport legislative framework.

In this paper | request approval to issue drafting instructions for, and include in this

Regulatory System (Transport) Amendment Bill (RSTA 2 Bill), 32 proposals across 6
Acts, as well as amendments to 3 Regulations. Cabinet agreed to consult on a
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majority of proposals earlier this year in May (CAB-22-MIN-0177 / DEV-22-MIN-
0110)

Submitter feedback generally supported the intent of the proposals across land and
maritime modes. Specific support was expressed for a number of proposals, and
feedback largely centred on implementation considerations.

As such, | am proposing we progress with the proposals as drafted. While the
content of the proposals has remained unchanged following consultation, additional
proposals have been added to the Regulatory System Transport Amendment Bill No
2 (RSTA 2 Bill) proposal list, while others have been slightly modified or removed to
be considered in other workstreams:

9.1 Two land proposals have been added. One proposal is around the abilitysof
Waka Kotahi New Zealand Transport Agency (Waka Kotahi) to declare, a'road
a State Highway. The other proposal is related to the Accessible Streets
package and concerns changes to how Waka Kotahivmakes declarations
under section 168A of the Land Transport Act 1998 (the LTA){ | outline the
content of these proposals later in this paper.

9.2 One land proposal has been removed. This preposal reélatesto the transfer of
the roading provisions set out in the LaCalGoevernment'Act 1974 (the LGA 74)
to Ministry of Transport-administered-legislation {proposal 5.1). This proposal
will be progressed as part of the Reshaping Streets, project.

9.3 One maritime proposal has beenvemoved. The proposal was to amend the
incident and mishap notification,requirements (proposal 4.2). Further analysis
has identified a numberof,other issues with the legislative provision, which
are better addressed through the widerreview of the Maritime Transport Act
1994 (the MTA), clrrently underway-.

9.4 One maritime propesal has heen modified (proposal 4.1.1). This proposal
relates toa recent MLE amendment, to which New Zealand is a signatory. It
is consideréd,this change will likely constitute a Rule-level (as opposed to
Act-level) changegand the RSTA 2 Bill already has related proposals to better
alignwith’earlierMkC requirements.

Therewwere-also twoand proposals which were publicly consulted on at a high-level.
The firstirelates to,amending the Director of Land Transport’s powers during
emergencyanditime-critical events (proposal 5.3). Consultation feedback has
informed,the detailed policy work for this proposal, which is outlined in this paper for
Cabinet’s consideration.

Thesecond proposal relates to the inclusion of te reo Maori name ‘Waka Kotahi’ in
legislation referencing ‘the New Zealand Transport Agency’. Consultation did not
include specific options for how te reo Maori name would be incorporated, but rather
sought feedback on how consultees felt about including this name in legislation.

Background

12

Our legislative framework is an often-overlooked asset. If legislation is not maintained
and improved regularly, it underperforms or fails, and the consequences are not just
a loss of productivity and opportunity, but the real danger of injury and loss of life.
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The legislative framework for the transport sector is significant: there are 26
transport-related Acts, 15 Regulations, and 151 Rules across the three modes of
transport (land, aviation, and maritime).

Te Manatu Waka — the Ministry of Transport (the Ministry) has a responsibility to
monitor and care for transport regulatory systems, taking a regulatory stewardship
approach. This involves the robust development of quality regulation that effectively
and efficiently contributes to the transport system’s objectives and outcomes.

To support effective regulatory stewardship, the Ministry has committed to a series of
Regulatory System Transport Amendment (RSTA) bills in its Regulatory Stewardship
Plan 2019 — 2022. Aside from ensuring the regulatory system performs as intended,
these bills are important vehicles for enabling Aotearoa New Zealand to meet its
international obligations, such as the Code of the Maritime Labour Convention 2006
(the MLC), and supporting implementation activities under programmes such-as
Road to Zero.

The first Bill of this series came into force on 30 March 202%, and made a number of
moderate improvements to primary transport regulation."\While the-first RSTA Bill was
progressing through the House, the Ministry beganswork for further regulatory system
improvements, alongside Maritime New Zealand {Maritime NZ)-and“Waka Kotahi
New Zealand Transport Agency (Waka Kotahi).

This work formed the basis of 34 proposalsito amend-baeth,Jand and maritime
legislation through the Regulatory System._TransparttAmendment Bill No 2 (RSTA 2
Bill), as well as through amendments to Regulationssmade under the LTA and MTA.
In May 2022, Cabinet agreed to publicly consult on,these proposals (CAB-22-MIN-
0177 / DEV-22-MIN-0110). No'Changes to.civil-aviation legislation were proposed, as
a separate Bill covering civikaviation is currently undergoing its second reading.

Consultation ran from 1 Junevto 8 Jaly/2022. Feedback was sought on several
proposals to amendgprovisions acrass'ten pieces of legislation, including six Acts and
three Regulations; for/both land and/maritime modes. Proposals were organised
under five key objéectives:

18.1 Impreving the effective use of technology. This includes proposals such
as enabling electronic service of regulatory notices, average speed camera
usey and autemated infringement processing.

18.2 Clarifying'the regulatory roles, responsibilities and requirements in the
regulatory system. Proposals under this objective include introducing
proactive road closure powers for Waka Kotahi on the State Highway
network, and updating the definition of ‘convention’ in maritime legislation.

18.3 * Maintaining safety through responsive regulatory action. This includes
introducing reactive accident and incident investigation powers for the rail
safety regulator (Waka Kotahi), and refining Maritime NZ’s powers of
investigation.

18.4 Addressing inconsistencies, improving system efficiencies, and
removing duplication. Proposals under this objective include simplifying the
land Rule consultation process, and various proposals to enable Aotearoa
New Zealand to better meets its MLC obligations.
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18.5 Modernising transport legislation to ensure it is fit-for-purpose. This
includes updating the maximum level of fines and infringement fees that can
be set through regulations in the Maritime Transport Act 1994 (the MTA) and
the Land Transport Act 1998 (the LTA), as well as proposed changes to
actual offences and penalty levels in various land and maritime regulations.

We received a total of 23 submissions across land and maritime proposals

19

20

We have received 17 submissions to the land consultation document, and six to the
maritime consultation document. Along with submissions, the Ministry also engaged
directly with a number of interested groups, including the Road Controlling Authority
(RCA) Forum, and the New Zealand Shipping Federation to explain the proposals,
their impacts, and hear any feedback on the proposals consultees wanted to provide.

A summary of the proposals across both land and maritime, feedback received;.and
any changes to the proposals that have occurred since Cabinet approval in IMay
2022, are provided at Appendix One and Appendix Two respéctively.

There was broad support for land proposals

21
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Submissions to the land proposals were received frem a number'of territorial
authorities (district and city councils), transport operators, motoryehicle industry
representative groups, sector representative groups; as well asifrom sector
participants themselves.

Feedback from these groups indicatedibread support for/the proposed changes, with
a number of submitters providing specific.suppoft fonparticular proposals. Comments
from submitters largely centred on implementation‘considerations, which the Ministry
is working into the drafting instfuctions as appropriate. As a result of this, the land
proposals remain unchanged fallowing consultation.

There have been some changés.e the land\proposal list for RSTA 2

23
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Two land proposals have been added. This includes a proposal to enable Waka
Kotahi to declare.d road a Staté Highway. This proposal has its origins in a drafting
oversight that,occufred in=2008, which saw the transferral of this power to a different
piece of transport legislation. This proposal was not consulted on, as it would have
meant,seeking puhlic feedback on drafting instructions which presents a legal risk
and is'the dominion of the Parliamentary Counsel Office (PCO).

The other late addition to the land proposals concerns declarations made by Waka
Kotahi under section 168A of the LTA. This provision enables Waka Kotahi to declare
a vehicle,net to be a motor vehicle, where particular criteria have been met. Cabinet
aresdueito consider advice on this provision as part of the Accessible Streets
package.

Additionally, two land proposal which were consulted on have been pulled from the
RSTA 2 Bill proposal list. The first proposal concerns the transferral of the roading
provisions in the Local Government Act 1974 (the LGA 74) to the Government
Roading Powers Act 1989 (the GRPA). This proposal will now be progressed as a
part of the Reshaping Streets programme, which is also considering changes to the
LGA 74. The second proposal concerns amendments to the LTA to remove the
restriction on cost-recovery when Road Controlling Authorities set up resident
parking schemes. This proposal has since been removed to be reconsidered
alongside wider work being undertaken in the Ministry’s Parking Review.
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Amending the Director of Land Transport’s powers to respond to emergency and time
critical events

26
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The proposal in the consultation document did not include specific options, but
outlined the potential scope of these powers and scenarios where we anticipate the
powers could be applied. Questions were also posed to submitters, to prompt
consideration of this issue.

A number of submitters noted the need for the system to be able to respond quickly
when regulatory issues arise, particularly where there is a risk to safety. However,
submitters also stressed that any changes to the Director of Land Transport’s powers
to respond to emergency and time-critical situations must ensure there is appropriate
accountability and oversight over the use of these powers. Submitter feedback has
informed the detailed policy work and recommendations, which | outline in this paper.

The Director of Land Transport has a particular role in relation to parti€ipant entry into,‘and
exit from, the land transport system

28
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This covers the issuance, renewal, suspension, revocation and imposition of
conditions on land transport documents, and the enforcement of fequirements
around these activities. These are ‘statutorily independent’ powersy.meaning the
Director of Land Transport cannot be ordered by any other actor'to use these
powers, or be directed on how the powers should be applied.

Entry into the land transport system is largelyymanaged through land transport
documents — these include driver licences, vehicle licences (registrations) and
Certificates and Warrants of Fitness (CoFs and WoFs). Requirements around which
land transport documents a participant must frave, and the terms of that document,
are set out in the LTA, with p1ere detailed reguirements specified in rules and
regulations made under it.

The COVID-19 response highlighted limitations with how the Director of Land Transport’s
powers can be applied to, land'transport.documents

30
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One of the impacts of lockdewns on the land transport system is that it prevented
people from renewing theirexpired, or expiring, land transport documents (for
example,‘driver licences,\motor vehicle licences, and Certificates and Warrants of
Fitness). Tovprovide, regulatory relief to holders of these expired and expiring
documents, the Minister and Governor-General made amendment rules and
regulations to ‘exténd the term of these documents.

Without, intervention, a significant number of people’s documents would have expired
during.lockdown, leaving system participants without certainty as to whether they
could egally use their vehicles to access essential services, or if their vehicle
insurance policy was still valid. Additionally, public transport operators faced
pressures as older drivers stopped driving, but new drivers who had completed
training were unable to obtain their new driver licence which could not be physically
printed and sent to them.

Analysis at the time confirmed there were no other actors or legislative levers in the
system that were able to provide regulatory relief. While the Director of Land
Transport has reasonably broad powers over land transport documents, the
legislation limits the application of these powers by only enabling them to be applied
on an individual basis, or requiring that amendments be made to secondary
legislation (for example, Regulations made under the LTA) to empower the Director
of Land Transport to grant an exemption.
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Looking ahead, it is likely New Zealand will experience further disruptions to the land
transport system

33
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Disruptions could be caused by another pandemic or a natural disaster such as an
earthquake or mass regional flooding. There are also future scenarios that could
implicate the land transport system. For example, a defect in the lithium-ion batteries
of electric vehicles causing fire, or a software failure in automated vehicles (self-
driving cars) rendering them unsafe to use.

Until such situations arise, it is difficult to determine the impacts they will have, or
how significant the risks posed may be. While it is possible to use amendment rules
and regulations to provide relief to document holders (as we did during the COVID-19
response), this was shown not to be the best use of officials or Ministers’ time during
an emergency, where more significant concerns — and business as usual activities —
urgently require attention.

As a result of consultation, | propose introducing new emergency powerssfor the Director of
Land Transport over land transport documents

35
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These powers would be ‘activated’ when:

35.1 A national or local emergency declaration issmade (under the Civil Defence
and Emergency Management Act 2002){ or

35.2  An epidemic notice (under the EpidemiC Preparedness Act 2006) is in force,
or

35.3 Where the Minister of Transport agrees.that there is an emergency.

Activation of these powers/would/enablesthe Director of Land Transport to extend the
term of any class of land-transport decument for which they are responsible, to a
specified date.

Motor vehicle licénees (registrations) are subject to a continuous licensing
requirement. Thisiméans an,extension to the term of registrations could result in loss
of revenuefornWaka Katahi;"as people would not be required to back-pay the period
from when their registration*was due to expire, to the new extended expiration date.

To address this issueythe provision in the legislation setting out these powers will
follow a similanform as it did during the COVID-19 regulation amendment to extend
the term of{registrations. This would specify that despite receiving an extension to
their motor vehicle licence (registration), a person will still be liable to pay the
applicable prescribed fees and accident insurance levies from the date the
registration would have expired, to the new extended date.

This proposal will also require amendments to the driver licensing provisions in
section 23 of the LTA to recognise the legal status of a driver licence covered under
an emergency extension.

| also propose introducing two new powers for the Director of Land Transport in respect of
vehicle product safety regulation

40

The first power | am proposing would enable the Director of Land Transport to
require any vehicle, or class of vehicles, to present for inspection by a specified date.
Failure to do so could result in either that vehicle’s CoF or WoF being revoked, or
being unable to have their CoF or WoF renewed at their next due inspection.
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This power provides for an initial evidence-gathering mechanism, which could then
be used to support a compulsory product recall under product safety regulation, if it is
deemed necessary.

People who drive a vehicle without a current CoF or WoF would be liable for a $200
infringement fee under the Land Transport (Offences and Penalties) Regulations
1999. This acts as an additional incentive for people to present their vehicle for an
inspection in relation to a potential safety issue.

The second power | am proposing would enable the Director of Land Transport to
revoke the CoF or WoF of a class of vehicles on the grounds of not meeting safety
requirements. This proposal provides a stronger lever for the Director of Land
Transport to use, where there is evidence a class of vehicles poses a safety risk to
the land transport system and its participants.

Given this power would immediately render it illegal to drive vehieles covered-under
this notice, | propose that the Director of Land Transport be required to notify, the
Ministry’s Chief Executive of their intention to revoke a class of*CoF s r WoFs.
However, the Director of Land Transport would not be‘required tohave'the Ministry’s
Chief Executive’s approval, as this would interfere with the statuterily independent
functioning of the Director of Land Transport.

Together, these two powers provide a spectrumof’actions.the Director of Land
Transport can take, depending on the levehof evideneeas,to the significance and
scope of a potential vehicle safety issue:

Changes to include the name ‘Waka Kotahi’in the New Zealand Transport Agency’s
legislation
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The consultation document did hét provide specific options for how ‘Waka Kotah’
should be incorporatedsbuttather sought'the views of consultees on whether they
agreed the name should’be legislatively recognised. This is because the naming of a
Crown Entity is a signifieant decision'to take, that it is within the remit of the Cabinet.

While the name ‘Waka Kotahi“was gifted to the New Zealand Transport Agency in
2008, te re6 Maori name started being used more frequently in 2019, when Waka
Kotahi updated its logo and branding. Since then, this name has fast become its
commbonly:referredto name. Use of te reo Maori is a key public sector commitment to
Te Tiritho Waitangiyan‘contributes to Maihi Karauna, the Crown’s strategy for Maori
language revitalisation.

Feedbackifrom consultation fully supported recognition of ‘Waka Kotahi’ in
legislation. A couple of submitters raised that the name should be dual te reo Maori
and English, to avoid confusion and support clarity. The Ministry has been working
with Waka Kotahi to agree a name that incorporates te reo Maori name ‘Waka
Kotahi’ in transport legislation.

As a result of this work, and consultation feedback, | propose that the name
‘Waka Kotahi New Zealand Transport Agency’ be the legally recognised name for the
New Zealand Transport Agency.

This proposal will require consequential amendments to all primary and secondary
legislation where ‘New Zealand Transport Agency’ is explicitly referred to, and will be
carried out as part of the RSTA 2 Bill process. This change will not invalidate any
contracts or other uses of the current legal name.
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Two land proposals have since been added to the land proposal list

51

As stated earlier, there have been two late additions to the final land proposal list for
RSTA 2.

The first proposal relates to the ability of Waka Kotahi to declare a road a State Highway
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State highways are Crown-owned roads that play a vital role in ensuring the safe and
efficient movement of people and goods nationwide, and provide crucial links through
to local networks.

Up until 2008, Waka Kotahi could build a road and declare it a State highway under
section 60 of the GRPA. In 2008, this section was repealed and the power to declare
State highways was transferred to section 103 of the Land Transport Management
Act 2003 (the LTMA).

However, a drafting oversight meant that the definition of ‘road’4n the LTMA was not
updated as part of this change. The LTMA'’s definition of ‘roadifocuses on existing
roads and roads created by local authorities, not by the{Crown. This’'means that
Waka Kotahi cannot legally declare a new road it has constructed as a State
Highway.

This issue creates a clear inconsistency between the Waka,Kotahi function to
construct a new State Highway, and the ablility\to"declare.anew road as a State
Highways.

To rectify this issue, | propose amending the definition of road in the LTMA to include
reference to roads laid out by or vested in the-Crown as a road. To ensure the validity
of State highway declarationstandjany enforcement activities that occurred from 2008
onwards, | also propose inserting/a provisiontinto the LTMA that states that prior
State highway declarationsfrom 2008 arewalid, and remain in force.

This proposal was noteonsulted on as a part of the wider RSTA 2 consultation. This
is because it would,have esséntially’meant seeking public feedback on drafting
matters which aré theé responsibility of the PCO, working with the Ministry. Consulting
on this proposal would have posed a legal risk to the discretion PCO is permitted in
drafting legislation.

The second proposal relates'to the Accessible Streets package
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Through the Accessible Streets package, the Ministry consulted on a proposal to
make changes/to section 168A of the LTA which enables Waka Kotahi to declare a
vehicle te net be a motor vehicle if it meets particular criteria.

TFhe'declaration process has come under scrutiny after complaints to the Regulations
Review Committee about the E-Scooters (Declaration not to be motor vehicles)
Notice 2018. Complaints centred on a lack of transparency in the declarations
process, and a lack of consultation by Waka Kotahi before making the declaration.

Cabinet are also due to consider amendments to improve the workability and
transparency of the declaration process. This includes requiring that Waka Kotahi
have regard to how the declaration will contribute to a safe, inclusive and
environmentally sustainable land transport system, and that Waka Kotahi conduct an
appropriate level of consultation prior to making a declaration.
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| propose that these changes to section 168A of the LTA and how declarations are
made by Waka Kotahi be progressed through the RSTA 2 Bill, as these changes fall
within the scope of regulatory stewardship.

On the maritime discussion document, feedback generally supported the intention of
the proposals

62

Submitters to the maritime proposals included regional councils that have harbours,
and industry representative groups. Feedback from these submitters generally
supported the intention of the proposals, with some submitters raising additional
considerations.

Two maritime proposals will progress as consulted on, with further consideration forming
part of the MTA review
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As a part of consultation, we asked for feedback on proposed legislative changes
relating to the investigation of maritime transport document holdérs (propadsals.3.2.1
and 3.2.2). Both of these proposals relate to section 54A of the MTA, which sets out
when the Director of Maritime NZ may require a holder/0f a'maritime decument to
undergo an investigation.

Engagement generally agreed with the intent oftheSe proposals; however, some
submitters raised concerns with proposal 3.2.hin particular, which would enable the
Director of Maritime NZ to commence an igvestigation on, ‘feasonable grounds’.
Submitters’ key concerns were that this change would lead'to Maritime NZ
commencing investigations unduly, andithat it lowéers'the evidential threshold too
much, and introduces too much subjectivity.

In response to this feedback, ©fficials reconsidéred proposals 3.2.1 and 3.2.2, their
legislative provisions, as well as\supporting\operational guidance and maritime rules.
Officials consider that these‘proposals shauld not result in Maritime NZ commencing
investigations unduly.

Since we consulted on the RSTA"2-proposals, the Ministry has commenced a review
of the MTA. ThisNs the key'maritime primary legislation that sets out the obligations
and responsibilities of participants in the maritime sector.

As a result of these,considerations, | am proposing that we progress with proposals
3.2.1 and 3.2.2 as«consulted on, but consider the overall framework for maritime
investigations‘as part of the MTA review.

One maritime prepesal will be deferred and considered as part of the wider MTA review
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We“alsowconsulted on changes to how incidents and accidents are notified to
Maritime NZ (proposal 4.2). This was to address an inconsistency between two
different subsections of the same provision in the MTA, sections 31(1) and 31(3)(b),
which set out requirements around what events must be reported.

Some submitters were of the view that the proposed change would require more
stringent reporting requirements than that set out under the Health and Safety at
Work Act 2015 (the HSWA). Additionally, some submitters considered that this
change would mean a large number of minor incidents would need to be reported,
which could lead to perverse outcomes.

With respect to how incidents and accidents are notified to Maritime NZ, the
guidance is clear that mishaps that do not result in serious harm do not need to be
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reported. The terms ‘accident’ and ‘incident’ have specific meanings in the legislation
that capture only serious matters that a regulator should know about (such as the
foundering of a ship even if it does not result in ‘serious harm’).

71 However, this closer inspection further identified a number of other issues with
sections 31(1) and 31(3) that will require more analysis, including misalignment of
terms between the MTA and the HSWA.

72 As a result of this consideration, | recommend that this proposal is removed from the
RSTA 2 proposal list, and considered as part of the wider MTA review.

There has also been a slight modification to a maritime proposal, to enable New Zealand to
better meet its Maritime Labour Convention 2006 obligations

73 On 6 June 2022, the International Labour Organisation made a number of
amendments to the Code of the MLC. As a signatory to the MEC, New Zealand\is
obliged to incorporate these amendments into its legislation‘and practice. These
amendments come into force on 23 December 2024.

74 One of these amendments relates to seafarer recruitment'and placement services,
and likely requires a Rule-level change to impleméntit, The curent-maritime
proposal list includes a proposal to amend section 27 of the MTA to enable seafarer
and recruitment services to charge for the setyice of placing.a seafarer in
employment (proposal 4.1.1). This is to address an ineensistency with respect to
what the MLC requires, and what the MTAvpresently prohibits.

75 Further analysis has identified that'section 27 wilNikely require repealing and
replacing in its entirety. This is because a newprovision which empowers the making
of maritime Rules in respect, of seafarer recruitment and placement services is
needed. This will enable New’ Zealand to better align with the earlier amendments to
the MLC, as well as this'Tmostsecent amendment.

There have been some minar/.changes to the maritime proposals to amend the Maritime
(Offences) Regulationst1998'and the Marine Protection (Offences) Regulations 1998

76 These changes consistiofisome proposed offences being removed, and the removal
of proposed’infringementiees for particular offences where further analysis has
determined the offénces would not be appropriate for an infringement fee.

77 As these changes constitute the removal, rather than the insertion of new offences
and infringément'fees, | am proposing that the Ministry make these necessary
technical'echanges as the analysis is refined and drafting progresses.

This leaves a total of 32 maritime and land proposals to progress through the RSTA 2
Bill ang"subsequent Regulation amendments

78 These proposals are set out in the recommendations part of this paper, as well as at
Appendices One and Two. This is comprised of 17 maritime proposals, and 15 land
proposals.

Proposals concerning amendments to transport regulations will be progressed after RSTA 2
receives Royal Assent

79 | also propose approving amendments to the Land Transport (Offences and
Penalties) Regulations 1999, the Maritime (Offences) Regulations 1998, and the
Marine Protection (Offences) Regulations 1998. However, drafting instructions to
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amend these Regulations will be progressed after the RSTA 2 Bill receives Royal
Assent. This is because they are contingent on Act-level proposals progressing,
namely land proposal 5.4 and maritime proposal 5.1, which updates the maximum
level of fines and infringement fees that can be set through regulations.

As such, | am proposing that drafting instructions to amend the regulations are
issued, noting that actual changes to the regulations will not occur until after the Bill
receives royal assent.

The key risk to the RSTA 2 Bill is timing, and the potential implications further delays
will have on the safety camera work under Road to Zero, as well as the ability for
RCAs to continue using electronic servicing for documents and automated
infringement processes.

Concurrent to the RSTA 2 Bill, the Ministry is working with thesMinistry of Justiee and
New Zealand Police on an October 2022 report back on proposals to_ deal with
fleeing drivers s 9@2)®(iv) As part of this adyice, €abinet degisions will be
sought on how to progress this work. There is a possibilitysthat these proposals will
not fit within the current scope of the Criminal Activity Interventions.egislation Bill. In
this instance, it is anticipated that a separate road Safety bill may be progressed.

If this is the case, this would provide an opportunity to_transfer average speed,
electronic service of documents and automated infringements from the RSTA 2 Bill to
a potential road safety bill. This would, support the expansion of road safety cameras
and the work Waka Kotahi is carrying out'in relation to preparing for a transfer of the
camera safety network.

The proposal to amend the'Direetor of lkand, Fransport’s powers during emergency
and time-critical events,was.only consulted on at a high level. There is a risk that
some stakeholders have'strong views, about the specific options we are proposing to
progress. There is alsora risk with progressing with the two maritime proposals
around investigations; despité submitters feedback (proposals 3.2.1 and 3.2.2).

The select,committee process'will provide further opportunity for interested parties to
have theinsay,on all of the proposals in the RSTA 2 Bill.

Financial Implications

86

The proposals outlined in this paper have no financial implications for the Crown.

Legislative Iptplications

87

88

Praposals will be progressed through the Regulatory Systems (Transport)
Amendment Bill No 2, anticipated to be introduced to the House in March 2023. This
Bill has been given a priority category 4 on the 2022 Legislation Programme (to be
referred to Select Committee in the year).

There have been delays to progressing the RSTA 2 Bill. These delays are due to
resources being redirected to priority work to develop the Criminal Activity
Intervention Legislation Bill, of which initial initiatives were announced in July 2022.

Privacy Impact Assessments

89

Privacy Impact Assessments (PIAs) are used to identify and assess the privacy risks
arising from the collection, use and handling of personal information. With respect to
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the land proposals, there are two proposals which constitute either the collection of
new personal information, or the use of personal information for new purposes.

The first proposal requiring a PIA is proposal 1.2 Clarifying the enforcement of point-to-point
speeding offences

90 A PIA covering the use of these cameras for the purposes of enforcing speeding
offences and distracted driving was completed in 2021. Since then, additional
enforcement purposes have been proposed, including using this information to
enforce seatbelt wearing. This constitutes new information being collected.

91 In response to this new purpose, Waka Kotahi commissioned an additional PIA
covering seatbelt wearing. This means that information collected from average speed
cameras can be used by New Zealand Police (NZ Police) to issue tickets for
speeding, driving while using a mobile phone, and driving without wearing a seatbelt.

The second proposal requiring a PIA is proposal 1.3 Providing for the futufe use of
automated infringement offences

92 The initial PIA covered privacy impacts from speeding cameras being,used in a
system with human oversight. The proposal in the’RSTA 2 Bilkintends for
infringements to be automated, without humansintervention.

93 This changes the nature of how the information will be_used; and requires the current
PIA to be expanded. The Ministry is working'on an updated PIA which accounts for a
lack of human oversight and will provide,this assessment to Cabinet when approval
to introduce the RSTA 2 Bill to the‘douse’is solght.

Timing of the RSTA 2 Bill
94 s9RHW) 272 AN
v ' Departmental

stakeholders have been informed ofthese delays through regular progress meetings
and risks to prop@sals’have béendiscussed.

95 Given the RSTA 2'Bill willkamiend several pieces of transport legislation, it is
considered additional drafting time may be required. The anticipated timing for
introductionyte the House is August 2023. This timing has been agreed to by the
Parliameéntary Ceunsel/Office.

Impact Analysis
Regulatory Impact Statement

96 Forfourland transport proposals, the impact analysis requirements apply because
the ‘consultation documents included government regulatory proposals. Three
Regulatory Impact Statements (RISs) were provided at the time Cabinet agreed to
publicly consult on land transport proposals:

96.1 The first RIS covered State Highway closure powers (proposal 2.2), Transport
Service Licence enforcement powers (proposal 3.2), and limited access roads
(proposal 3.3).

96.2 The second RIS covered the proposal to provide reactive investigatory
powers for the rail regulator, Waka Kotahi (proposal 3.1).
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97 A third RIS is attached to this Cabinet paper at Appendix Three. This RIS covers
improvements to the powers of the Director of Land Transport to respond to
emergency and time-critical events, outlined in this Cabinet paper.

98 All three RISs were reviewed by the Ministry’s Regulatory Impact Analysis (RIA)
Panel, and given a ‘meets’ rating under the quality assurance criteria.

Regulatory Impact Analyses for maritime proposals

99 RIA for the Maritime proposals formed part of the maritime consultation document.
RISs were required for proposals in relation to: modernising the penalties for the
safety offences in the MTA (proposal 5.2), and updating the maximum level of fines
and infringement fees for navigation safety bylaw offences (proposal 5.3). The
consultation document was reviewed by the Ministry’s RIA Panel and given a ‘meets’
rating under the quality assurance criteria.

100 A separate RIS covers the proposed amendments to the Maritime’(Offences)
Regulations and the Marine Protection (Offences) 1998 (preposal 5.4), attached at
Appendix Four. This RIS received a ‘partially meets’ fating from the Ministry’s RIA
Panel.

Proposals exempt from Regulatory Impact Analyses réquirements

101  The Treasury’s RIA team has determined that the remaining land and maritime
transport proposals are exempt from the.requirement to provide a RIS on the basis
that they either:

101.1 Have no or only minor jmpacts on businesses, individuals and not-for-profit
entities

101.2 Are suitable forgnclusion in & revision Bill (as provided for in the Legislation
Act 2019), or

101.3 The Goveriment hasilimited statutory decision-making discretion or
respansibility for the eontent of proposed delegated legislation.

102  The May,2022'Cabinet paper included an appendix which outlined which proposals
require RIA-and whieh proposals had received exemptions [CAB-22-MIN-0177 /
DEV-22:MIN-0110}:

Climate Implications ot Policy Assessment

103  The Climate Implications of Policy Assessment (CIPA) team at the Ministry for the
Enyvironment were consulted prior to seeking approval to publicly consult on
proposals, and confirmed at that time that the CIPA requirements do not apply to the
proposals as the threshold for significance is not met.

Population Implications

104  There are no population implications.

Human Rights

105 The proposals | am proposing we progress are aimed at improving the safety and
security of the land and maritime transport regulatory systems. This includes
ensuring appropriate and consistent recognition and protection of public safety under
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various pieces of transport legislation. As such, the proposals may have positive
implications for human rights.

Where proposals are enabling the use of technology, there will be an ongoing ability
to opt for the traditional route of being sent a notice via mail. This recognises that
while technology can be enabling for many people and organisations, it can act as a
barrier for others.

There are a number of maritime proposals that seek to ensure New Zealand is
meeting its international Maritime Labour Convention obligations. These obligations
are specifically aimed at ensuring the safety and wellbeing of persons working
onboard ships and would likely have a positive impact on seafarer employment
conditions.

Consultation

108

109

The Ministry has engaged transport regulatory agencies in thexdevelopment ofithese
proposals. This has included working closely with Waka Kotahi,and Maritime*NZ to
understand implementation issues, impacts and interdependencies.“Feedback from
consultation on proposals regarding implementation considerations were also shared
with transport regulatory agencies.

Officials have also consulted New Zealand Polige, kand Infermation New Zealand,
the Ministry of Justice, the Product Safety<I eam at the Ministry of Business,
Innovation and Employment, the Department,of Intefnal Affairs, and the Department
of Conservation on the contents of this‘paper. The Treasury and the Department of
the Prime Minister and Cabinet have also been’informed.

Communications

110

111

There are no specific communicationrequirements associated with issuing drafting
instructions to the Parliamentary Counsel-Office.

Once drafting is gomplete, the’Ministry will seek approval to introduce the RSTA 2 Bill
to the House. Atthis time, infarmation on a communications approach will be
provided, including’advising.stakeholders of the Select Committee process as a
further avénue 1o have their,say on the contents of the RSTA 2 Bill.

Proactive Release

112

| intend to proactively release this Cabinet paper and associated minute following
Cabinet decisions.

Recommendations

The Associdte Minister of Transport recommends that the Committee:

1

Nete that the Ministry of Transport has committed to a regular series of Regulatory
System (Transport) Amendment bills to support effective regulatory stewardship,
described in the Transport Regulatory Stewardship Plan for 2019-2022;

Note that the Ministry has developed a number of proposals to amend both land and
maritime legislation through the second bill of this series, the Regulatory Stewardship
(Transport) Amendment Bill No 2;

14
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11

12

13

14

15
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Note that in May 2022, Cabinet approved consultation on a package of 34 proposals
to amend transport legislation across land and maritime modes [CAB-22-MIN-0177 /
DEV-22-MIN-0110];

Note that 23 submissions were received across proposals, comprising 17
submissions to the land consultation document, and six to the maritime consultation
document;

Note that there was broad support for the land proposals, with feedback largely
centring on implementation considerations;

Note that the Ministry consulted on a high-level proposal to amend the Director of
Land Transport’s powers to respond to emergency and time-critical events;

Note that there was support for a review of the Director of Land Transport’s pewers
to enable more responsive action, particularly where there are’safety concerns;

Agree to introduce new emergency powers for the Director©6f kand Tifansport, that
will enable the Director of Land Transport to extend thé term‘of any.land,transport
document when either:

8.1 A state of national or local emergency Has been declared under the Civil
Defence and Emergency Management Act»2002;

8.2 An Epidemic Notice is in force ;underithe Epidemic Preparedness Act 2006;
8.3 Otherwise with the agreement of the Minister of Transport;

Note that changes to section23 of the Land, Transport Act 1998 will be required in
order to ensure the legal récegnition of driver licences that have received an
emergency extension;

Note that the legislatiorwill include a requirement that ensures liability for payment
of motor vehiclellicences (registration) despite being granted an extension;

Agree to jntroduce a new'power for the Director of Land Transport to require any
vehicle,.or¢lass of vehicle; to present for inspection by a specified date;

Note that failuretoypresent a vehicle as required under recommendation 11 Could

result in that.vehicle’s Certificate or Warrant of Fitness being revoked, or otherwise
being unable to obtain a Certificate or Warrant of Fitness at the vehicle’s next due

inspection;

Agree torintroduce a new power for the Director of Land Transport to be able to
revoke the Certificate or Warrant of Fitness of a class of vehicles on the grounds of
not/meeting safety requirements;

Agree that the Director of Land Transport be required to notify the Chief Executive of
the Ministry of Transport of their intention to use the power outlined at 13;

Note that the agreement of the Chief Executive of the Ministry of Transport would not
be required to approve the use the power outlined at 13, as this would interfere with
the statutorily independent functioning of the Director of Land Transport’s powers;
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20

21

22

23

24

25

26
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Note that the Ministry of Transport consulted on including the New Zealand
Transport Agency’s te reo Maori name ‘Waka Kotahi’ in legislation;

Agree to replace ‘New Zealand Transport Agency’ in legislation with ‘Waka Kotahi
New Zealand Transport Agency’;

Note that one land proposal has been removed from the Regulatory Systems
(Transport) Amendment Bill No 2 proposal list, and will be progressed through a
separate workstream, Reshaping Streets;

Note that two land proposals have been added to the Regulatory Systems
(Transport) Amendment Bill No 2 proposal list, relating to State highway declarations
and declaring vehicles to not be a vehicle;

Note that there was support for the intention of the maritime proposals, with
submitters raising additional considerations;

Note that since consultation on proposals for inclusion ip the Regulatory Systems
(Transport) Amendment Bill No 2 began, the Ministry lHas,commenpeed a wider review
of the Maritime Transport Act 1994;

Note that two maritime proposals relating to when investigations of maritime
transport document-holders may be commeneed, Will progress as consulted on,
however will be further analysed as part ofithe wider Maritime Transport Act 1994
review outlined at 21;

Note that further analysis of proposals under 3.2 te amend section 27 of the Maritime
Transport Act 1994 will likely new,require a full’repeal and replace of this section;

Note that maritime proposal 4.2 (notification, of incidents) will not progress, but will
instead be considered in theweviewof the Maritime Transport Act 1994;

Note that a summary ofthe proposals across land and maritime modes, feedback
received, and afny,changes since Cabinet last reviewed the proposals is provided at
Appendices One and Two;

Agree to the Ministry of Transport issuing drafting instructions to the Parliamentary
Counsel/Office for the fellowing 15 land proposals:

26.1 Enabling,electronic service of documents and electronic signatures (proposal
1.1);

26.2, \Clarifying the enforcement of point-to-point speeding offences (proposal 1.2);
26°3\, Providing for the future use of automated infringement offences (proposal 1.3)

26.4 Allowing Waka Kotahi to proactively close parts of the State Highway network
to address safety concerns (proposal 2.2);

26.5 Allowing Waka Kotahi to declare a road a State Highway (not publicly
consulted on);

26.6 Clarifying pedestrian access to approved areas within motorway corridors
(proposal 2.3);
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26.7

26.8

26.9

26.10

26.11

26.12

26.13

26.14

26.15

IN CONFIDENCE

Introducing reactive investigation powers for Waka Kotahi under the Railways
Act 2005 (proposal 3.1);

Modernising the enforcement regime for Transport Service Licences
(proposal 3.2);

Strengthening and clarifying the requirements around limited access roads
(proposal 3.3);

Removing time constrains in rail safety case application process (proposal
4.1),

Simplifying the rule consultation process to increase consistency (proposal
4.2);

Including the name ‘Waka Kotahi New Zealand TranspOrt:Agency’,in
legislation referencing the New Zealand Transport Agency’s name in
legislation (proposal 5.2);

Introducing emergency powers for the Director of Land Transport (proposal
5.3);

Increasing the maximum level of fines,and.nfringement fees that can be set
through regulations (proposal 5.4);

Changes to section 168A regarding how Waka*Kotahi declares vehicles to not
be a vehicle (part of the Actessible Streets,package);

Agree to the Ministry of TranSportlissuing ‘drafting instructions to the Parliamentary
Counsel Office for the follewing, ¥7 maritime,proposals:

27.1

27.2

27.3

27.4

27.5

276

27.7

27.8

Enabling electronic serviceaf documents and electronic signatures (proposal
1.1);

Updating the definition of ‘convention’ (proposal 2.1);

Conferring powerswon the Minister of Conservation to effectively manage
matritime safety in the Subantarctic and Kermadec Islands (proposal 3.1);

Clarifying the threshold for starting an investigation (proposal 3.2.1);

Providing certainty that breaches of maritime document holders’ duties are
gfounds for an investigation (proposal 3.2.2)

Addressing an inconsistency with prohibiting charges for placing seafarers in
employment (proposal 4.1.1);

Aligning seafarer employment agreement clauses with Maritime Labour
Convention 2006 requirements (proposal 4.1.2);

Addressing an inconsistency with the Maritime Labour Convention 2006
requirement that a seafarer’s record of employment not include any statement
as to the quality of the seafarer’s work (proposal 4.1.3);
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29

30

31

32

33

34

35
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27.9 Aligning with the Maritime Labour Convention 2006 requirement to prohibit
people younger than 16 years old from working on a ship and people under
18 years old from undertaking hazardous work (proposal 4.1.4);

27.10 Revise and reorganise Part 3 of the Maritime Transport Act 1994 (proposal
4.1.5);

27.11 Clarifying Rule-making and compliance powers to support the implementation
of Maritime Labour Convention requirements (proposal 4.1.6);

27.12 Correcting a technical issue regarding the definition of unit of account
(proposal 4.3);

27.13 Bringing floating product and storage and offloading units within scope efithe
maritime levy (proposal 4.4);

27.14 Updating the maximum level of fines and infringement fees’that can‘be Set
through regulations in the MTA (proposal 5.1);

27.15 Modernising the penalties for the safety offences in"the Maritime Transport
Act 1994 (proposal 5.2);

Note that changes will be made through the-Regulatory Systems (Transport)
Amendment Bill No 2 which has been givén a Priority-€ategory of 4 on the 2022
legislative programme;

Note that there have been delays te pragressing the Regulatory Systems (Transport)
Amendment Bill No 2 due to reseurce being reditected to progress other priority
work;

Note that consequential’Changes tosome‘clauses in transport Rules will be required
to give effect to the land proposals;

Note that the Minister.of Transport has the authority to approve that the Ministry of
Transport issue drafting instructions to the Parliamentary Counsel Office about Rule-
level changdes that are essential to achieving proposal outcomes;

Agreé€ tothe Ministry of, Transport issuing drafting instructions to the Parliamentary
Counselregardingzamendments to the Maritime (Offences) Regulations 1998 and the
Marine Protectioni(Offences) Regulations 1998;

Note that'further technical amendments to remove proposed new offences and
infringement fees will be made to the Maritime (Offences) Regulations 1998 and the
Marine Protection (Offences) Regulations 1998 as drafting progresses;

Agree to the Minister of Transport approving minor and technical changes that arise
during the drafting process that are within scope of the original policy intent;

Note that changes to the Maritime (Offences) Regulations 1998 and the Marine

Protection (Offences) Regulations 1998 will occur after the Regulatory System
Transport Amendment Bill No 2 has received Royal Assent;

Authorised for lodgement
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Appendices

Appendix One: Summary of Land proposals, consultation feedback, and changes to
proposals following consultation

Appendix Two: Summary of Maritime proposals, consultation feedback, and changes to
proposals following consultation

Appendix Three: Regulatory Impact Statement: Director of Land Transport’s powers during
emergency and time-critical events

Appendix Four: Regulatory Impact Statement: Changes to the Maritime (Offences)
Regulations 1998, and the Marine Protection (Offences) Regulations 1998
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Appendix One: Summary of land proposals, consultation feedback, and changes to proposals following consultation

Land Proposals

Change following

future use of
automated
infringement offences

infringement notiees hy'technology. Due to
testing and calibration of technology, the
regulator wotlld e able to have confidence that
the technelogy is working as intended. The
existing “ability 'to appeal or challenge an
infringement notice would remain in place.

this proposal agreed with it. There was

specific support for this proposal. Some

submitters raised:

e This technology will support improved
enforcement, which can be degraded

Proposal Summary Consultation feedback summary :
consultation
1.1 Enable electronic | This proposal will enable regulators to send All submitters that'responded to this No change.
service of documents | regulatory notices electronically, while proposal agreedwwith it. There was
and electronic maintaining paper-based options. specific sdpport for this proposal. Some
signhatures submitters raised:
¢ Not having electronic means as the
sole platformiforreceiving regulatory
netices.
e, Concerns with the security of Waka
Kotahi New Zealand Transport
Ageney (Waka Kotahi) and New
Zealand Police databases.
1.2 Clarify This proposal will create a new provision inthe All.submitters that responded to this No change.
enforcement of point- | Land Transport Act 1998 (LTA) to Clarify the proposal agreed with it. There was
to-point camera enforcement of point-to-point safety cameras, specific support for this proposal. Some
speeding offences including that multiple images™willkbé used ta submitters raised:
enforce average speed offences; inserting a e Focus should be on those roads
definition of ‘average speed’*placing limits on where there have been a number of
challenging evidencedrom point-té-point fatal and serious crashes.
cameras in relation to speed, distance and e Roads where these cameras are
elapsed time; clarifysthat an approved surveyor’'s operating need to be clearly
certificate will.beladmissible as‘evidence to indicated, with an education
confirm thetdistance between the two cameras. campaign prior to going live.
1.3 Provide for the This proposaltenablesitherautomated issuing of | All bar one submitter that responded to No change.




due to lack of resources (eg,
enforcement officers).

e The level of automation used should
remain a choice for the individual
Road Controlling Authority,

The one submitter that oppased-this

proposal citedthat there has te be a

human element when dealing with

people.

2.1 Remove Road
Controlling
Authorities
restrictions on cost
recovery charging for
resident parking

The Ministry of Transport (the Ministry)
consulted on three proposals to amend this
restriction, with our preferred approach being to
remove the cost recovery restriction, and
replace it with ‘reasonable costs’ (as per Auditors
General guidance).

Mostssubmitters that reSponded to this
proposalsupported.Option 2, which
Wwould remove the cost restriction

entirely, and.enable Road Controlling
Authorities,(RCASs) to charge whatever
costdthey deem appropriate for resident
patking. This is because they believe that
the term ‘reasonable costs’ could be

Proposal has been
removed to be
considered
alongside wider
work being
undertaken in the
Ministry’s Parking
Review

easily litigated, and that Option 2 would programme.
enable RCAs to fully consider the real
value of the land and its potential for
other users.
2.2 Allow Waka This proposal will amend the Gevernment All bar one submitter that responded to No change.

Kotahi to proactively
close parts of the
State highway
network to address
safety concerns

Roading Powers Act 19890 provide broader
powers for Waka Kotahi to closespafts of the
State highway network to address.safety
concerns or cafry/out’proactive, traffic
management.jThis‘will align Waka Kotahi
powers withhgther Road Cepftrolling Authorities.

this proposal agreed with it. Some

submitters raised:

e That roads should not be closed
simply as an easier alternative to
implementing traffic management.

e That there should be a threshold or
prescribed reasons for using this
power.

The one submitter that opposed this

proposal cited that Waka Kotahi has a

narrow view of safety, whereas the NZ

Police take a broader view of all issues in

an area before making such a decision;




State highway closures could result in
increased traffic on other roads,
decreasing efficiency; and this could
result in Waka Kotahi choosing to-simply
close the road, rather than implement
other traffic mapagement solutions.

2.3 Clarify pedestrian
access to approved
areas within
motorway corridors

This proposal will update the provisions in the
Government Roading Powers Act 1989 to clarify
that pedestrians may use approved areas and
infrastructure within motorway corridors.

All bar one submittef that responded to
this proposahagreed with it. Some
submitters'aised:

e This would be useful for enabling a
number of Auckland bus
improvement projects along
rotorway.corridors

e Approved areas must be clearly
separated from the motorway lanes
to prevent trespass and ensure
safety.

The one submitter that opposed this

proposal cited that it would increase risk.

No change.

3.1 Introduce reactive
investigation powers
under the Railways
Act 2005

This proposal would introduce new powers-for
Waka Kotahi to freeze a sceherto preservesand
collect evidence, access Sitesta’investigate or
carry out verification inSpeg¢tions, request
materials to be supplied for examination,
interview personneélinvolved ifta=safety
occurrence and require identifiedvfailings to be
remediated/by)thesfail participant.

All bar one submitter that responded to
this proposal agreed with it. Some
submitters raised that this is appropriate
to ensure the rail regulator has the
necessary powers to undertake
investigations.

The one submitter that opposed this
proposal cited that this task is better
suited for a regulator.

No change. Waka
Kotahi is the land
transport regulator.

3.2 Transport Service
Licences

This proposal will:

e create an, offence for transferring, assigning
or leasifngsa Transport Service Licence
(TSL), with fines up to $30,000 for
individuals, and up to $100,000 for
businesses or undertakings

All submitters that responded to this

proposal agreed with it. Some submitters

raised:

e Logistic supply chains need to be
reliable, and this extends to persons
involved.

No change.




e expand the ability of Waka Kotahi to audit
someone purporting to operate transport
service but doing so without a licence

e extend the power to suspend a TSL for
health and safety concerns when significant
concerns are recognised or reported

e require a fit and proper person check when a
new person in control is added to a TSL.

e TSLs are an important tool to ensure
road users, especially transport
service and commercial operators;
have the appropriate training and
knowledge to operate a potentially
dangerous aCtivity where public
safety is amjissue.

3.3 Strengthen and
clarify requirements
around Limited
Access Roads (LARS)

This proposal will:

e require crossing place notices created by
Waka Kotahi to be registered on property
titles

e improve provision for, and enforcement of,
offences relating to limited access roads and
crossing places

e clarify that the administration of crossing
place notices will also pass to the territerial
authority responsible for the controlhof roads;
in situations where the status’ of a\State
highway has been revoked.

All bar one‘submitterthat responded to

this preposal agreed with it. Some

submitters raised:

¢ /it will provide improved transparency
to landtowners and purchasers of
property

e _anysamendments should ensure that
there is consistency for any road
controlled by a Road Controlling
Authority, especially given that
territorial local authorities can also
declare LARs under the Local
Government Act 1974 (LGA 74).

The one submitter that opposed this

proposal cited that this is Waka Kotahi

No change.

There is a separate
programme to
transfer the roading
provisions in the
LGA 74 to
transport
legislation, through
Reshaping Streets.
Changes to ensure
alignment
regarding the
ability to declare
LARs can be made

passing costs and actions on to other through this work.
organisations.
4.1 Remove time This proposal Wwillintroduce a “stop-the-clock’ All submitters that responded to this No change.

constraints in rail
safety case
application process

provision fof when'further information is required
from an applicant, eitherfora new application or
a variation to a safety case. This would be
modelled on the(provisions found in other
licensing regimesy(eg, the application for a
National Mdltiple-Use Approval under the
BuildingdAct 2004).

proposal agreed with it, noting it will
remove the need to restart applications.




4.2 Simplify the Rule
consultation process
to increase
consistency

This proposal will remove a duplicative
requirement in section 161(2)(c) of the Land
Transport Act relating to consultation
requirements. This is because the consultation
requirements are adequately covered in section
161(2)(b).

Most submitters that responded to this
proposal agreed with it, noting that
duplication is inefficient.

The submitters that opposed this
proposal believe that this will mean
organisations aré po longer required to
be consulted (ie, that they arewnot
considered intérested ‘persons’). The
view of thesMinistry’s-legal,team is that
‘interested persons’ alsd covers
organisations. The,term ‘person’ includes
& corperation sol€, body corporate, and
anunincorporated body, as set out in
sectionA28,0f the Legislation Act 2019.

No change.

5.1 Modernise
roading provisions
and consequential
drafting
improvements

This proposal will transfer the existing sectiens
315 to 361 (Part 21) and Schedule 10 of the
LGA 74 into the Government Roading Powers
Act 1989. Minor and technical amendments will
then be made to ensure no inconsistencies
occur. The title of the Government'Reading
Powers Act 1989 may need {o.be reconsidered
as a consequential amendmenis

All submitters that responded to this
preposal agreed with it. Some submitters
raised that it makes sense to streamline
thesnumber of pieces of primary
legislation governing roads.

No changes to this
proposal, however
it will now be
progressed through
a separate work
programme,
Reshaping Streets.

5.2 Include Waka

Kotahi in the New
Zealand Transport
Agency’s name in
legislation

The final decision on which’form thé name of
Waka Kotahi will takewill be madevpy Cabinet.
Consequential apiendments witbeyrequired in
all primary and¢{secondary legislation where the
New ZealandTransport Agency’is explicitly
referred to. NO contraets or other usage of the
current name will be,invalidated through this
process.

All submitters that responded to this

proposal agreed with it. Some submitters

raised:

¢ this is the commonly referred to
name and as such should be
reflected in legislation.

e The name needs to be dual (te Reo
and English) to enable clear
identification.

No change.

5.3 Introducing
emergency powers
for the Director of
Land Transport

A high-level propesal to amend these powers to
enable thie Director of Land Transport to better
respond,to. emergency and time-critical
situations was consulted on. This included

All bar one submitter agreed with this
proposal. Specific support was indicated
by system participants. Submitters
raised:

Consideration of
this feedback has
informed the
options outlined in




guestions to prompt submitters to consider how

and when such powers might be useful, such as:

e How important is it that the regulatory
system can respond promptly to issues as
they arise?

e Itis important that the system can
respond quickly, especially when
there is an issue of safety.

¢ It would not be appropriate forthe
Director of Land Transportte have

the attached RIS at
Appendix Three,
and the proposed
approach outlined
in the Cabinet

e Should the Director of Land Transport have similar powefrs.to the Minister + paper.
powers similar to that of a Minister? checks andybalances in the system
¢ In what situations would these powers be are needed.
useful? e There should bera list'ef triggers that
activate these powers to prevent
themfrom being.used as an
alternative to ‘normal’ processes.
5.4 Increase the This proposal will bring fees and fines into Alhsubmitters.that responded to this No change.

maximum level of
fines and
infringement fees that
can be set through
regulations

alignment with the Ministry’s Effective Financial
Penalties Framework and Tool. This means‘the
maximum penalties that can be applied to an
individual will change from:
e A $2,000 infringement to a $3,000
infringement fee.
e $10,000 fine before a coust, t@ a$15,000
fine before a court.
Body corporate fees and fines*would femain'the
same. This proposal does hot autematieally
amend any penalty levéls#To amend actual
penalty amounts; avseparate, process to review
and amend penalties'and offences will be
required, includingfurther public consultation on
proposed amounts forispecific offences.

proposal agreed with it. Some submitters

raised:

¢/ Road Controlling Authorities should
be able to set their own fees and
fines, based on their unique transport
systems and needs.

e Higher infringement costs will support
motorist’s behavioural changes and
improve compliance to many road
safety initiatives. A review of fines
and fees should also look at those
specifically related to safety and the
changes needed to achieve Road to
Zero.




Appendix Two: Summary of maritime proposals, consultation feedback, and changes to proposals following consultation

Maritime Proposals

Change
Proposal Summary Consultation feedback suwmmary following
consultation

1.1 Enable electronic | This proposal will enable regulators to send regulatory | All submitters that responded to this No change.
service of notices electronically, while maintaining paper-based | propesal‘agreed with,it.
documents and options.
electronic
signatures
2.1 Update the This proposal will streamline how amendments to All submitters'that responded to this No change
definition of international conventions are recognised in the proposal agreed with it.
convention Maritime Transport Act 1994 (MTA). This will avoid\thie

need for multiple Orders in Council to effect

amendments.
3.1 Confer powers This proposal extends the functions, duties, Most submitters that responded to this | No change.
on the Minister of responsibilities and powers of a regional council proposal agreed with it. Two further
Conservation to relating to maritime safety provided for'under Part 3A | submitters were concerned that the
effectively manage of the MTA to the Minister of GonseryationgThis will Department of Conservation did not
maritime safety in allow the Minister of Conservation'to manage maritime | have sufficient maritime expertise to
the Subantarctic safety at the Islands, with access to a system of appoint a harbourmaster.
Islands and the powers in line with thedest of New Zealand.
Kermadec Islands
3.2.1 Clarifying the This proposal will’Clarify/the threshold for starting an All submitters fully or conditionally No change.
threshold for investigation undef part 54A of the MTA as supported this proposal.
starting an ‘reasonable grounds to suspect’. This is a change
investigation from the current wording, which requires the Director

of Maritime New Zealand, (the Director, Maritime NZ)

to have ‘reasonable grounds to believe’. The term

‘belief’ insinuatesithat there needs to be a substantial

level of evidence as to a breach for the Director to

form a belief; which does not enable the Director to

uncover cevert breaches or latent system risks.




3.2.2 Provide
certainty that
breaches of
maritime document
holders’ duties are
grounds for an
investigation

This proposal will link the general duties of maritime
document holders set out in section 17 of the MTA
with section 54A, which sets out the power if the
Director to investigate a holder of a maritime
document. This will mean the Director can investigate
a maritime document holder where there are
reasonable grounds to suspect a breach of the
general duties has occurred.

Half of the submitters that responded
to this proposal agreed with it.
Objections to the proposal centred on
concerns that it constituted an
increase in the coercive power of the
regulator, and that maritime-officers
would not'beable to use the power
appropriately: Officials have taken a
closérlook at the-legislative provisions
and supporting.operation guidance
and-considérthatthese changes
should not result in undue
investigations to the extent submitters
believe!

No change.

4.1.1 Addressing an
inconsistency with
the MLC in respect
to prohibiting
charges for placing
seafarers in
employment

This proposal will remove the prohibition set eut.in
section 27 of the MTA that people providing seafarer
recruitment and placement services cannot,charge for
this service. This prohibition is inconsiStent with the
Maritime Labour Convention 2016AMLC)
requirements which requires seafarérs to have ‘aceess
to an efficient and well-regulated-seafarer recruitment
and placement system.

Allisubmitters that responded to this
preposal agreed with it.

The consultation
document
suggested an
amendment to
this provision in
the legislation.
Further analysis
indicates a full
repeal and
replace of the
provision will be

required.
4.1.2 Aligning This proposalWill'apend section 2 of the MTA to All submitters that responded to this No change.
seafarer replace the definition of-Articles of Agreement’ with proposal agreed with it.
employment the MLC definition of<seafarers’ employment
agreement clauses agreement’.
with MLC
requirements
4.1.3 Addressing an | The MLC sequires employers to provide seafarers with | All submitters that responded to this No change.

inconsistency with
the MLC

a record.oftheir employment without reference to the
quality of their work. However, section 22(1)(d) of the

proposal agreed with it.




requirement that a
seafarer’s record of
employment not
include any
statement as to the
quality of the
seafarer’s work

MTA specifies that if requested by the seafarer, an
employer on a New Zealand ship on an overseas
voyage must provide a certificate as to the quality of
the seafarers work.

This proposal will repeal section 22(1)(d) to increase
alignment with the MLC requirement.

4.1.4 Aligning with This proposal will repeal sections 26(3) and 26(4) of All submitters thatsesponded to this No change.
the MLC the MTA. Section 26(3) states that an employer may proposal agreed-withvit, with one
requirement to employ two persons under the age of 18 to take the exception. Maritimé NZ and the
prohibit people place of a single trimmer or stoker, if reasonable steps, ["Ministry of Transport consider this
younger than 16 have been taken to find someone 18 or over. Section/ j prehibition isthecessary to comply
years old from 26(4) allows the Director of maritime NZ to approve with New Zealand’s commitments
working on a ship the employment of a school-aged person to carky'eut) | undenthe MLC.
and people under 18 | work on a training ship. These two provisionsware
from undertaking misaligned with the MLC requirement.
hazardous work
4.1.5 Revising and The MLC places a number of obligations,on All submitters that responded to this No change.
reorganising Part 3 | ‘shipowners’. The MTA does not use this'term,This proposal agreed with it.
of the MTA proposal will insert a definition of ‘shipowner=inte the
MTA. All references to ‘employers, in Part 3,ofthe
MTA will be changed to ‘shipowner’. Other'changes
include shifting the dutysto provide food'and drinking
water from the ‘employer’ to.the owner and master of
a ship; introducing, arequirementfedocumentary
evidence of finarcial security for the purposes of
repatriation of'Seafarers tQ be set’by maritime rules;
and prohibiting’advanced paysments to cover costs of
repatriation of a seafarets/These are all MLC
obligations not presently, reflected in New Zealand’s
legislation.
4.1.6 Clarifying Rule- | This proposal will 'amend section 36 of the MTA to All submitters that responded to this No change.

making and
compliance powers
to support the

clarify the,scope of the Rule-making powers to cover
relevant.aspects of the MLC, such as minimum
requirements for seafarers to work on a ship;

proposal agreed with it.




implementation of
MLC requirements

conditions of employment on a ship; repatriation of
seafarers; and liability of shipowners to assist
seafarers in the event of abandonment. This means
Rules can be used to support implementation of these
MLC obligations by setting out particular requirements
and standards to be met.

4.2 Standardise the
requirements to
notify incidents and
accidents

This proposal seeks to correct a misalignment
between the reporting requirements relating to
‘accidents, mishaps and incidents’ on board ships.

Local government submitters who
responded torthis proposal agreed
with/it\Private secetor'submitters
disagreed. Objections centred around
the-additionaleporting burden that

Removed.

This proposal will
be considered as
part of the wider

would arise from the changes. MTA review
Officials.Ccensider this change will not | (underway).
increase, the reporting burden on
sector participants, however further
analysis identified other issues with
the provision which are better
addressed through the MTA review.
4.3 Correct a This proposal seeks to make the definition of and All submitters that responded to this No change.
technical issue calculations for ‘units of account™infour parts\ofithe proposal agreed with it.
regarding the MTA consistent.
definition of unit of
account
4.4 Bring floating This proposal seeks to'ensure FPSOS$ contribute to All submitters that responded to this No change.
production and the maritime regulatery systemwhen,they enter New | proposal agreed with it.
storage and Zealand territorial waters (theresare none currently).
offloading units
(FPSOs) within
scope of the
maritime levy
5.1 Update the This proposal isstovincrease the maximum fines and Most submitters agreed with this No change.

maximum level of
fines and
infringement fees
that can be set

infringementdees for individuals to an infringement of
$3000 and'a,fine of $15,000. These would be
maximum and would apply to fines and fees set in
Regulations. It would not amend any regulations.

proposal. One submitter objected on
the grounds that it would unfairly
affect sole-trader fishermen.




through regulations
in the MTA

5.2 Modernise the
penalties for the
safety offences in
the MTA

This proposal would increase the maximum financial
penalties for Act-level safety offences to align with the
levels in the Health and Safety at Work Act 2015. This
would enable foreign flagged ships and crew to be
treated equally with New Zealand ships and crew in
the Courts.

All submitters that responded torthis
proposal agreed with it.

No change.

5.3.1 Amend the
Maritime (Offences)
Regulations 1998

This proposal is to update the maximum fines and
fees in the Regulations for the first time since 1998, to
add penalties where none currently exist, and to tidy
up inconsistencies created by changes to the Maritime
Rules over time.

Most submitters-that responded to this
preposal agreed with it. One submitter
agreed to the'proposals to create,
merge and remove offences, and to
Set penalties but objected to the level
of jinafringements proposed. One
submitter neither agreed nor
disagreed.

Some offences
proposed to be
removed. Some
infringement
penalties
removed.

5.3.2 Amend the
Marine Protection
(Offences)
Regulations 1998

This proposal is to update the maximum fines,and
fees in the Regulations for the first tinle“since 1998, to
add penalties where none currently exist; and to tidy.
up inconsistencies created by changes to thesMaritime
Rules over time.

Most submitters that responded to this
proposal agreed with it. One submitter
agreed to the proposals to create,
merge and remove offences, and to
set penalties but objected to the level
of infringements proposed. One
submitter neither agreed nor
disagreed.

Some offences
proposed to be
removed. Some
infringement
penalties
removed.




Regulatory Impact Statement: Review of
Director of Land Transport powers during
emergency and time-critical events

Coversheet

Purpose of Document

Decision sought: Analysis produced for the purpose of informing final Cabinet
decisions.
Advising agencies: Ministry of Transport

Proposing Ministers: Hon Kieran McAnulty, Associate Minister of\Transpart

Date finalised: 26 August 2022

Problem Definition /,< v ~

The Director of Land Transport (the Director) has limitedpowers to,provide comprehensive
and responsive regulatory relief to emergency events impagting the land transport system.
These limitations are largely legislative in nature:

In proposing options to address this issuejthere is the opportunity to consider whether the
Director’s powers should be extended to,future proof.the system against potential
disruptions, including powers with’respect to vehicle,and vehicle product safety regulation.

Executive Summary (ov \< 4
[ g A

In March 2020, New Zealand entergd jts+irst nationwide lockdown in response to the
COVID-19 outbreak

e One of the impdctsof lockdewns on the land transport system is that it prevents people
from renewing‘in-persen their expired or expiring land transport documents.

e Land transport documents includes things like driver licences, licence endorsements,
motor vehicle lieences (registration), and Certificates and Warrants of Fitness
(CoF/WoFs). While motor vehicle licences can be obtained (or renewed) online, the
other dogments can only be obtained in person at a driver licensing agent or by
presenting\a vehicle to an inspector (for a CoF/WoF). These documents are held by a
significant proportion of the population, with around 3.6 million driver licence holders
and 4.4 million registered vehicles in New Zealand.

To provide an extension to holders of expired and expiring land transport documents, the
Governor-General made amendment rules and regulations to extend the term of land
transport documents across the country

o Without intervention, a significant number of peoples’ documents would have expired
during lockdown, leaving system participants without certainty about the impact of their
expired documentation. This would have meant:

o people were unsure if they could use their vehicles to access essential services
(such as food and medicines) without being penalised for having an expired
driver licence, registration and/or CoF/WoF
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o public transport operators faced pressures as older drivers stopped driving, but
new drivers who had completed training were unable to obtain their new driver
licence which could not be physically printed and sent to them

o inthe event of an accident, vehicle insurance policies may not have been valid,
as many policies include a requirement that the vehicle maintain a current CoF
or WoF.

The Director of Land Transport (the Director) has a particular role in relation to participant
entry into, and exit from, the land transport system

e Entry into the land transport system is largely managed through land transport
documents (eg, driver and vehicle licences). Requirements around which land
transport documents a participant must have and the terms of that document are set
out in the Land Transport Act 1998 (the LTA), with more detailed requirements
specified in rules and regulations made under it.

e The Director’s role covers the issuance, renewal, suspension, revocation and
imposition of conditions on land transport documents, and the enfor€ement of
requirements around these activities.

e However, the Director’s powers over land transport documents are limited in their
application. For example, while the Director can exténd‘the term©f.a driver licence,
they have no power to extend the term of vehicledicences (registration) and
CoF/WoFs.

o Even if the Director decides to extend the texnof/a driver licence, they can only do this
on an individual basis, and for only one further’periodnoteXceeding 12 months.
People whose licences had previouslyyreceived ah extension would not have been
eligible to receive a further extension.

e The Director also has powers to grant exemptions from requirements set out in land
transport rules and regulations? These exemptions can be made on an individual basis
(ie, in respect of one persen’or one vehicle), or on a class basis (ie, in respect of a
grouping of people or vehieles).

e However, in order4o_grant an exemption from a regulation, that regulation must specify
that the Director,is permitted.to ‘grant exemptions from it.

¢ This meansdhe’Director couldvhave granted a class exemption to exempt people from
the requirement’to have a valid CoF or WoF, as this is set out in rules. However, only
the Minister and Gavernoer-General can currently provide widescale relief to holders of
expired driver licemces and motor vehicle licences (registration), as they are in
regulations.

Looking aheadyit is likely New Zealand will experience further disruptions to the land
transportSystem

o Disruptions could be caused by another pandemic or a natural disaster such as an
earthquake or mass regional flooding. These types of events could see local driver
licensing, motor vehicle licensing (registration) and CoF and WoF agents close for an
indeterminate amount of time.

o While it is possible to provide widescale regulatory relief to land transport document-
holders via amendment rules and regulations, this was shown to not be the best use of
official and Ministerial resource during a time where more significant concerns required
each parties attention.

e This issue prompted this review of the powers of the Director to respond to emergency
and time-critical events. In undertaking this review, future scenarios that could
implicate the land transport system were also considered.
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o For example, there could be a defect in the lithium-ion batteries of electric vehicles
(EVs) causing them to catch fire, or a software failure in autonomous vehicles (AVs)
could render them unsafe to use. Until such situations arise, it is difficult to determine
the scope of the impacts or how significant the risks posed by the event may be.

¢ In the case of vehicle product issues (such as a defective lithium-ion battery), the
appropriate avenue for response would be through product safety regulation under the
Fair Trading Act 1986 (the FTA). However, applying the FTA recall powers requires a
substantial level of evidence as to the scale and significance of the defect in New
Zealand, which may not always be readily available.

¢ During this time, people would still be able to drive potentially unsafe vehicles which
could result in an injury, damage to property, or even death.

The Ministry of Transport has publicly consulted on a high-level proposal to amend the
Director’s powers

e As part of wider consultation on proposals under the Regulatory{System) Transport
Amendment Bill No 2 that took place in May — June 2022, the Ministry of/Transport (the
Ministry) sought feedback on a high-level proposal to amghd the Director’s powers to
provide more comprehensive regulatory relief during emergency and time-critical
events.

o The proposal did not include specific options, but outlined the potential scope of these
powers and scenarios in which we anticipate the'powers could-be applied. A number of
guestions were also posed, such as whethenconsultees agreed in principle to an
extension of the Director’s powers.

e Feedback from consultation generally'supported a review of the Director’s powers to
act during emergency and time-critical situations, particularly where there is a risk to
safety. A number of submissions hoted the.impertance of the system to be able to
respond quickly when regulatery issuessarise, While ensuring there is appropriate
accountability and oversight'oyer the.use of powers.

e The Product Safety team/at-the Ministry of Business, Innovation and Employment
(MBIE) were also eonsulted on“vehicle product safety regulation, and any issues and
improvements that codld begmade*within this process. This included consideration of
the Directordaving’vehiclerecall powers similar to that of the Minister of Commerce
and ConsumenAffairs, and how this could be effectively managed between agencies.

Proposals to address the/dimitations with the Director’s powers seek to achieve four
overarching objectiVes

¢ Enable the Ditector to provide comprehensive regulatory relief during emergency and
time-critical events.

¢ Provide improved transparency as to the scope and limits of the Director’s powers.

o Ensure an appropriate level of accountability on the Director in exercising their powers.

o Ensure the safety of the land transport system is not unduly compromised.

Proposals have then been assessed against four criteria, related to the objectives

o Effectiveness — the degree to which the option will address the identified objectives

e Responsiveness — the ability of the option to address the issues quickly

e Acceptability — the degree to which the option is expected to be accepted or tolerated
by the public, regulated parties, and other stakeholders

o Safety — the ability of the option to preserve an acceptable level of safety in the land
transport system.
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The Ministry and Waka Kotahi New Zealand Transport Agency propose introducing new
emergency powers for the Director over land transport documents

e To address the limitations with the Director’s powers as identified during the multiple
COVID-19 responses, the preferred approach of the Ministry and Waka Kotahi New
Zealand Transport Agency (Waka Kotahi) is to introduce new emergency powers for
the Director (Option 3, detailed on pages 27 — 28). These powers would be ‘activated’
when:

o anational or local emergency declaration is made (under the Civil Defence and
Emergency Management Act 2002), or
an epidemic notice (under the Epidemic Preparedness Act 2006) is in force, or
where the Director has the agreement of the Minister of Transport that there is
an emergency impacting the land transport system.

e ‘Activation’ of the powers would enable the Director to extend the term of any class of
land transport document for which they are responsible, to a spegified date.

The Ministry and Waka Kotahi also propose introducing two new powers for the Director in
respect of vehicle product safety regulation

e Alongside the introduction of new emergency powerssar the Director, and to support
the application of product safety regulation under the"ETA, the Ministey and Waka
Kotahi also consider two new powers for the Direetor with respect to vehicle product
safety are warranted:

o The first power would enable the Direetor to require any vehicle, or class of
vehicles, to present for inspectionby,a spegified\date (Option 4c, detailed on
pages 30 — 31). Failure to do so.could result in.either that vehicle’s CoF or WoF
being revoked, or being unable to have its’CoF or WoF renewed at its next due
inspection. This proposal provides<der_anvinitial evidence-gathering mechanism,
which could then be*usedto suppart a compulsory product recall under product
safety regulation, ifit is deemed necessary. MBIE’s Product Safety team
advised this power is somewhat'analogous to the powers of product safety
officers in product safetyNégislation, which are intended to serve a similar
purpose‘ef gatheringiewidence of safety concerns, ahead of further regulatory
action.

o Thelsecond power would enable the Director to revoke the CoF/WoF of a class
of vehicles anthe grounds of not meeting safety requirements (Option 4b,
detailed=erpages 29 — 30). This proposal provides a stronger lever for the
Directar where there is evidence a class of vehicles pose a safety risk to the
land,transport system and its participants. As this is a significant action to be
taken, the Director would be required to notify the Ministry’s Chief Executive of
their intention to revoke a class of CoF/WoFs, but would not need their
approval to use this power.

o These options have been reflected in the Cabinet paper titled Policy approval —
Regulatory Systems (Transport) Amendment Bill.

The impacts of the preferred options on the system and its participants range from
relatively minor to more significant

e The new emergency powers have strict parameters around when they may be used
and what they can be used for. In this way, the impact of the powers on the system
and its participants are similar to those in the COVID-19 response in 2020 and 2021,
where extending the term of land transport documents provided certainty and
assurance to land transport participants.
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The impact of introducing a power enabling the Director to require vehicles to present
for inspection is more significant. This is because failure to meet this requirement,
could mean a vehicle’s CoF or WoF is revoked rendering it illegal to drive. People who
drive a vehicle without a current CoF or WoF risk a $200 infringement fee under the
Land Transport (Offences and Penalties) Regulations 1999. However, the Director may
choose to use this power, without applying the consequence that a vehicle’s CoF or
WoF is revoked if it fails to be presented by a specified time. This approach may be
useful in situations where the defect does not concern a safety issue, or is considered
largely aesthetic.

A power enabling the Director to revoke the CoF/WoF of a class of vehicles has the
most significant impact. This is because a CoF/WoF revocation would immediately
make it illegal to drive a vehicle covered under that notice. Therefore, this option would
require a high level of evidence to be applied to ensure the impacts on people,
businesses and wider sector are proportionate to the risk posed by the safety isSuge.

If progressed, amendments to the Director’s powers will be made through the Regulatory
Systems (Transport) Amendment Bill No 2

There are a number of implementation considerations to progressing the preferred
proposals. These include education campaigns withéselected stakeholders, including
the Director and Waka Kotahi, New Zealand Police and MBIE’s Product Safety team.
This information would focus on what the new/powers are,swhatthey enable the
Director to do, and situations where they could\be usedfand, implications for each
respective stakeholder’s role.

Wider public communication would also be requirédyparticularly with respect to the
new power to require a vehicle tospresent for inspeetion. This would be with a view of
ensuring the public understandwhat/a notice ‘under this power would require of them,
and the consequences if theyndo not complywith that requirement.

Given emergency and time=Critical events are not significantly frequent in occurrence, it
is anticipated the Directopwill receive ad-hoc support in applying their powers from pre-
existing resource at Waka Kotahigsas needed.

Over time, should thevhumber. Of.emergency or time-critical events increase in
frequency, Waka Kotahi may wish to consider additional or more permanent support
for the Directonin this«role. The cost implications of doing so would need to be
determined at that peint'in time, through assessment of how much additional Full Time
Equivalent (FTE) is needed and what skills or subject matter expertise is required.

Limitationsgn\ban%traints on Analysis
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Key assumptions

Any change to the Director's powers would result in those powers being applied
consistently with their intended purpose (ie, powers will not be misused or applied
inappropriately)

Emergency and time-critical events will continue to arise at infrequent intervals, and
there is no need at this stage for more permanent support for the Director in applying
their powers.

As the specific options that have been canvassed in this analysis have not been
publicly consulted on, the scoring in relation to the ‘acceptability’ criteria is an assumed
score. This is based off earlier sector feedback during the COVID-19 response and
feedback on the high-level proposal that was consulted on.

Quiality of data and evidence

Data on the number of affected persons with expired or expiringyland transport
documentation during the initial COVID-19 lockdown is of yéasonably high quality, as
this information is recorded and updated in the Driver Licence Register and the Motor
Vehicle Register.

Consultation limitations

Consultation consisted of a high-level propdsahio’amend the Director’s powers to
provide more comprehensive regulatoryyrelief'during emergency and time-critical
events. The proposal did not include Specific options;, but rather outlined the potential
scope of these powers, and scenari@s in which weranticipate they could be applied. As
such, the public have not had a chance to engage with the detail of this proposal.

Related proposals

Option 4b, to introduce ‘asnew power for the Director to revoke a class of WoFs/CoFs
(refer pages 29 — 30)‘and option4c, to introduce a new power for the Director to
require a vehicle, or class ofwwehicle, to present for inspection (refer pages 30 — 31) are
similar to prepesals currently. being developed in response to the Independent Inquiry
into Waka Kotahi Perfermance in Relation to Dargaville Diesel Specialists (the Inquiry).
The Inquiry, proposesSsnew powers to recall a vehicle, and require a vehicle to present
for inspection, whereja vehicle has been inspected by a particular Inspection Officer, or
where Waka Kotahi is concerned that a CoF or WoF was issued incorrectly or on the
basis of an ineorrect assessment or evidence.

The key difference in the proposals outlined in this RIA, and those being progressed in
respense to the Inquiry, is that the Inquiry’s proposals are specific to vehicles not
meeting an ‘applicable requirement’ of a CoF or WoF-.

What is proposed in this RIA is broader, in that it contemplates application of these
powers outside this scope, where the Director has reason to believe, (or evidence) that
a vehicle does meet a ‘safety requirement’.

Out of scope issues:

Addressing issues faced by Alcohol Interlock Device (AID) programme participants in
exiting this system during Alert Level 4 restrictions. The programme is due for a review
at a later date, and at that time, consideration can be given as to how the AID system
interacts within an emergency event context.
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Responsible Manager(s) (completed by relevant manager)

Megan Moffet
Manager
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Quality Assurance (completed by QA panel)
Reviewing Agency: Te Manatd Waka — Ministry of Transport

Panel Assessment &  This Regulatory Impact Statement (RIS) has/been reviewed hy-a

Comment: panel of representatives from Te Manati Waka Ministryef
Transport. It has been given a ‘meets’ ratingiagainst the quality
assurance criteria for the purpose of informing final Cabinet
decisions. The RIS is complete and convincing, and the panel has
suggested some improvements\to clarity and cenciseness. This
review was subject to sometagreed-upon additions to the
executive summary anddoptions analysis.

Section 1: Diagnosing the policy pfoblem

What is the context behind th€ palicy preblem and how is the status quo
expected to develop?

1. In March 2020, New Zealand entered its first nationwide lockdown in response to the
COVID-19 outbreak. Lockdowns have significant effects on people, businesses, and
services, includingwithin the land transport sector, as they limit people movement and
require services that are net-deemed essential to close, or operate at a reduced
capacity. Furtherlockdowns'(some at a regional level) also occurred in 2021.

2. One ofithesimpacts ofithe lockdowns on the land transport system, was how they
prevented most partiCipants from taking the necessary steps to renew expiring or
expired land/transport documents to maintain compliance. These include documents
such as drivet.licences, motor vehicle licences (registration), and vehicle certificates or
evidente/Of inspection — Warrants of Fitness (WoFs) and Certificate of Fitness
(Coks) .

3. Land transport documents apply to a significant proportion of the population, with
around 3.6 million driver licence holders?, and 4.4 million vehicles registered in New

Land transport document’ is defined in the Land Transport Act 1998 as meaning licences, permits, approvals,
authorisations, exemptions, certificates, and similar documents issued under the Land Transport Act 1998,
the Government Roading Powers Act 1989, the Railways Act 2005, or the Road User Charges Act 2012.

2 \Waka Kotahi Open Data Driver licence holders: https://opendata-nzta.opendata.arcgis.com/documents/driver-
licence-holders/about (July 2021)
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Zealand®. The land transport regulatory system has a greater applicability to the
general population than that of other transport regulatory systems, such as those for
maritime and aviation. Consequently, disruptions to the effective operation of the land
transport regulatory system are felt more acutely by the general public.

Action was needed to extend the validity of land transport documents

4. To provide regulatory relief to holders of expired and expiring land transport
documents, the Governor-General signed amendment rules and regulations:

a. The Land Transport Rule: COVID-19 Response (No 1) 2020 (the 2020 COVID-
19 Rule) extended the validity of driver licences, driver endorsements,
CoF/WoFs, and other vehicle certifications issued under the Land Transport
Rule: Vehicle Standards Compliance Rule 2002 (the Vehicle Standards
Compliance Rule), for a period of up to 6 months, to 10 October 2020.

b. A separate amendment to the Land Transport (Motor Vehicle Registration and
Licensing) Regulations 2011 (the Vehicle Registration Regulations) extended
the validity of vehicle licences (registrations), for aqeried of up4o6 months, to 7
October 2020.

5. The 2020 COVID-19 Rule was made using the Governor-General’s.section 152A
power to make ordinary rules, under the Land Tranhsport Act,1998 (the LTA). The
amendments to the Vehicle Registration Regulations were , made using the Governor-
General’'s regulation-making power under section 167 of the LTA.

6. At the time of the initial March 2020,Jockdown, only urgent legislative amendments, or
the Governor-General (acting on.the advice ofthe Minister of Transport), could provide
the breadth of regulatory relief‘cequired. As'such, Waka Kotahi advised the Ministry of
Transport (the Ministry) that they fequired.support to use legislative tools to address
the issue of expired and/expiring land, transport documents. Further rule and regulation
changes were required.in«esponse to the 2021 lockdowns to extend the validity and
provide certainty 10 land transport‘decument holders.

Counterfactual

7. Without,government intervention, a significant number of land transport documents
would have“expired, leaving people without certainty over the impact of their expired
documentationaThis would likely have had the following implications:

a. Many people rely on a vehicle to access essential services, such as food and
meédical appointments. A lack of clarity around whether their land transport
documents were still valid may prevent people from doing so, for fear of being
penalised.

b/ Pressures on public transport operators, as older drivers stopped driving and
drivers who had completed their training could not obtain a physical driver
licence.

c. A high level of uncertainty as to whether vehicle insurance policies would be
valid, should an accident occur. This could potentially undermine the trust the
public has in the land transport regulatory system, and create uncertainty for

3 Waka Kotahi Vehicle fleet statistics: https://www.transport.govt.nz/statistics-and-insights/fleet-
statistics/sheet/vehicle-fleet (2020)
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8.

regulatory authorities at a regional and national level around whether or not they
should take enforcement action.

d. As lockdown restrictions lift and people look to get their land transport
documents renewed, regulators could experience a significant backlog of
applications, potentially exceeding resource capacity and taking several months
(or potentially years) to work through. Intervention provided a means to smooth
the demand on licensing and inspection agents when services were allowed to
re-open.

Consideration was given to a ‘no action’ policy, wherein the regulators (Waka Kotahi
and the New Zealand Police) would not act against a person or entity for breach of a
regulatory requirement. However, there was uncertainty as to the legal basis, as the
approach relies on regulator discretion (of both New Zealand Police and Waka
Kotahi), consistent application of operational policy, and good will on behalf of-the
regulated party, the regulator, and third parties such as insurer§ and employers. It
would also stand in contradiction to the Waka Kotahi regulatory. Strategy,
responsibilities under the Land Transport Management Act 2003 (the’LTMA), and
constable discretion®.

This work presents an opportunity review the Directors powers I _respect of other
emergency or time-critical events

9.

10.

11.

Looking ahead, it is likely New Zealand will experience futther disruptions, such as
another pandemic, and natural disasters.duerto thetimpacts of climate change. Past
events can be an indicator of whichitypes of situationssmay cause future disruptions to
the system, such as the 2016 Kaikourasearthquake, ‘and the 2018 Takata airbag
recall®.

Other future scenarios may/also pose diSrtuptions, such as a software failure on
autonomous vehicles® (AVs.owSelf-dfiving.cars) rendering the brakes ineffective, or
defective lithium-ion batteries that’mean electric vehicles (EVS) are susceptible to
catching fire. In suCh ¢ircumstances,the Director and Waka Kotahi could be expected
to take action even where there,is insufficient information as to the significance of the
issue and how'widespreadhit is.

While it is p@ssible to provide widescale regulatory action through amendment rules
and regulatiens, progeessing changes this was shown to not be the best use of
resource during emergency or time-critical event, where there are more significant
concerns reguiring the Governor-General, Ministers and officials’ attention.

Key featureS ofthe current regulatory system

12.

Theresare’a number of different actors within the land transport system with powers to
make or amend rules, regulations, set standards and grant exemptions. These powers

4 The concept of ‘constable discretion’ is not provided for in he Policing Act 2008, and instead arises from both
the common law doctrine of the independence of the constable, and the concept of constitutional
independence whereby Police are not subject to ministerial control, and are only responsible and
accountable to the law.

5 More than 50,000 vehicles fitted with potentially explosive airbags came under a compulsory recall in April 2018,
requiring manufacturers to replace fault airbags at no cost to vehicle owners.

6 Autonomous Vehicles (AVs) are vehicles capable of sensing its environment and operating without human
involvement. While widescale introduction and adoption of such vehicles are still a number of years away, a
small number of these vehicles are already operating in New Zealand.
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are set out in the LTMA, the LTA, as well as various rules and regulations. Key powers
of transport system actors are outlined below.

Powers of the Director of Land Transport

13. The role of the Director was established in August 2020, through section 18 of the
Land Transport (NZTA) Legislation Amendment Act 2020 (the Amendment Act), which
inserted new sections 104A to 104C of the LTMA.

14. The role was created in response to a 2019 review which found significant deficiencies
in the regulatory capability of Waka Kotahi, which, over a number of years, resulted in
regulatory failure. The role is intended to deliver stronger governance and capability to
lift the regulatory performance of Waka Kotahi.

15. The land transport system applies to a significant proportion of the public. As such, the
Director’s powers in most cases are reasonably specific, applying to specified
vehicles, standards (as prescribed in legislation) and land transport documentsholders.
This differs somewhat to the Director roles in the Maritime andhAviation,sectors, whose
powers can have broader applications to a class (ie, grodping) of doetiment holders or
vessel.

16. Generally speaking, the Director has a particularrole‘ifrrelation,tesland transport
participants, covering their entry into, and exit from, the system, and the enforcement
of requirements around this process. Sectigh 104B of the'\LTMA sets out the functions,
powers and duties of the Director, including,the’Director’sistatutorily independent
functions with respect to the issuancejendorsementyhalteration, replacement, renewal,
suspension, revocation or impositiomof conditions ‘@n any land transport document for
which the Director is responsiblé.

17. Along with powers in relatiah to specified\persons and vehicles, the Director also has
powers in relation to holders of’particulartypes of land transport documents, where it
concerns ensuring the.safety of thie land transport system. For example, under section
30(A)(2) of the LTA, thé Director cantequire a holder of a Transport Service Licence’
to present any vehicle’used in atransport service for inspection.

18. Additionally, section 168D, 0f,the LTA provides the Director with the ability to grant
exemptions to’one ar more specified requirements in a regulation or rule. This could
include,for example, granting an exemption to a particular vehicle from the
requirement to have a valid WoF.

19. Other powers of'the Director can be found in various land transport rules and
regulations. For example, clause 11.3(1) of the Vehicle Standards Compliance Rule
provides the Director with the power to revoke a vehicle’s evidence of vehicle
inspection (its CoF or WoF), if the Director is satisfied that the vehicle does not comply
with/an ‘applicable requirement’ [of the CoF/WoF].

Requirements around land transport documents

20. Requirements around the holding of land transport documents are largely set out in
the LTA, with more detailed requirements specified in rules and regulations. Table 1

A Transport Service Licence is a special type of licence that permits a person to carry out transport services,
such as passenger services (eg, a taxi or bus service) and goods services (eg, a courier service).
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outlines the regulatory framework for three common types of land transport
documents: driver licences, vehicle licences (registration), and CoF/WoFs.

Table 1: Legislative framework for common types of land transport documents

Driver licensing

e Section 5 outlines that a
person may not drive a motor

Vehicle licensing

Section 242 requires that a
motor vehicle not be

CoF/WoFs

Section 6 outlines that if
regulations or rules

12vm0onths:

Q vehicle without an appropriate | operated on a road unless | require a vehicle to have
e and current driver licence it is registered and current evidence of
5 e Section 23 outlines that the licensed. The person inspection, a person
f Director must issue driver registered in respect of a may not operate the
g licences in accordance with motor vehicle must keep vehicle without the
T the regulations and rules. the vehicle licensed at all appropriate current
© Also provides that the Director | times. The registration evidence, which-must
.'; may extend the term of a plates issued for the vehicle |¢besdisplayed,onsthe
S driver licence by 1 further must be affixed or vehicle.
- period not exceeding 12 displayed in the manner
months prescribed by regulations:

Land Transport (Driver Licensing) | Land Transport (Motor Land Transport Rule:
23 Rule 1999 Part 10 confirms ability | Vehicle RegiStration and Vehicle Standards
8:) of the Director to extend a licence | Licensing) Regulations Compliance 2002 sets
o3 for 1 period not exceeding 12 2011 clause 24 outlines out the operational
@ months. that theregistration eande | requirements with
E issued for any’periochup to | respect to vehicle

inspections.

21. Renewing or being issued with a driver_licence or CoF/WoF requires the applicant to
go into a driver licensing agent’(eg, the/Automobile Association of New Zealand) or a
CoF/WoF provider (egy.a garage)! In‘the case of a driver licence application, the

22.

applicant will be requiréd to upderge-an eye test, and may be required to undertake a
medical assessmentat a health,practitioner’s office in order to obtain a driver licence.

Vehicle licences\(registration) need to be physically printed, packaged and posted to a
person< oftep’by athird-party organisation. A person is unable to renew their vehicle
licence without havinga’current CoF or WoF. This means people with an expired WoF
(as well as expiredior expiring registration), would need to renew their CoF or WoF in
order to renew their motor vehicle licence (registration), or otherwise apply to have this
requirepientwaived.

Powers of\Waka Kotahi for responding to emergency situations

23.

24.

25.

Any power of Waka Kotahi is able to be delegated to the Director, provided the
legislation does not specifically prohibit the delegation of that power. Section 162 of
the LTA provides Waka Kotahi with powers to make emergency rules.

An emergency rule was last used in response to the Kaikoura earthquake (2016),
which closed parts of State Highway 1. The rule was used to manage speed limits
along alternative routes to minimise the risk of death or injury to a person, or of
damage to property.

The purpose of the emergency rule provision is to enable Waka Kotahi to take action
when there is an immediate threat to the safety and wellbeing of people or property.
Section 162 states that an emergency rule can only be made where it is impracticable
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26.

in the circumstances of the particular case for the Minister to make ordinary rules (i.e.
a delay due to requiring the Minister’s approval would have severe detrimental
consequences).

As such, the threshold for making emergency rules is considerably high, requiring a
risk of death or serious injury to a person, or of damage to property. Analysis at the
time of the 2020 and 2021 COVID-19 national lockdowns determined that it was
unlikely the issue of expired and expiring land transport documents would meet this
threshold.

Powers of the Minister of Transport

27.

28.

29.

Section 152 of the LTA provides the Minister of Transport with broad powers to make
ordinary rules. Ordinary rules can be made concerning a vast array of land transpart
matters, including road user behaviour, licensing and standard-setting, and land
transport documents.

Ordinary rules can also be made with respect to recalling vehigless or components or
equipment of vehicles, that do not meet standards or requirements impesed by rules.
However, this power can only be applied in respect of a specified standard or
requirement. This power cannot be used in a situation.where there‘is-an issue with a
vehicle make or model, that does not relate to a’spegific standard or compliance
requirement prescribed in legislation.

Ordinary rules are secondary legislation. Before making an ordinary rule, the Minister
must meet the requirements of sectiom161 of theA TA, including giving interested
persons a reasonable time to make submissions on,the proposal. The proposal then
must be notified in the Gazettegsand in some cases, presented to the House of
Representatives.

Powers of the Governor-Genéral

30.

31.

Similar to the Minister of<Fransport’s powers, section 152A of the LTA enables the
Governor-General 16 make, @mend or revoke an ordinary rule, on the recommendation
of the Minister,of Transpost..Ordinary rules made by the Governor-General follow the
same process as‘ordinaryroles made by the Minister, however the requirements set
out in séction/161 of,the LTA do not apply. Consequently, changes are able to be
made ona quickertimeline than the Minister’s ordinary rule-making power.

The Governgr=Genperal also has powers to make regulations under section 167 of the
LTA. Like‘erdinary rules, regulations can be made with respect to a vast number of
land transport matters. Regulations are secondary legislation, and must be notified in
theGazette.

Vehicle angl vehicle component safety regulation

32.

33.

While the Minister has the power to make ordinary rules concerning the recall of
vehicles or components or equipment of vehicles, product recalls generally are the
responsibility of the Ministry of Business, Innovation and Employment (MBIE), under
the Fair Trading Act 1986 (the FTA).

The FTA establishes requirements and protections for consumers around products
and services. With respect to faulty or defective products (including vehicles and
vehicle components), sections 31A and 32 provide for voluntary and compulsory
product recalls respectively:
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a. Section 31A Voluntary product recall. This applies when a supplier voluntarily
recalls goods, and there is no other requirement for the supplier in those
circumstances to report to a government agency, or do any other thing in
relation to the goods.

b. Section 32 Compulsory product recall. This applies when a supplier has supplied
goods that do not comply with a relevant product safety standard, or are goods
of a kind which will or may cause injury, and the supplier has not recalled the
goods or taken satisfactory action to recall the goods.

34. Compulsory product recalls are made by the Minister of Commerce and Consumer
Affairs. There is a high bar for issuing a compulsory product recall notice, requiring
collation of evidence as to the size of the problem and the risks posed by it, given the
impacts a compulsory recall can have on the public, businesses and wider sector.

35. The last time a compulsory product recall notice was issued in respect to a vehicle or
vehicle product was in 2018, in response to defective Takata Alpha airbags, Thisrecall
took several months to enact, as MBIE’s product safety team worked with the\Motor
Industry Association® and Waka Kotahi, to understand thé s€ope and’Severity of the
defect.

36. This analysis was then used to support advice to,the/Minister requesting approval to
issue a compulsory product recall notice. During this time, many people continued to
drive their vehicles, unaware of the seriouspess, ofithe defeet-and its risks to their
safety.

Limitations to the Director’s powers tovwrovi€e regulatory relief

37. While the Director appears to have, reasonably, bread powers over land transport
documents as part of their statutorily independent functions, they are limited in their
applicability as they can onlyéapply toa'specific individual or vehicle (as opposed to a
group or class of peoplewer vehicles), ‘Additionally, the scope of the powers are vested
across different provisions withinprimary and secondary legislation, and some parts of
the legislation coftain provisiéns’which limit the quick application of these powers.

38. This has meant,that while the=rele of the Director was purposefully established to
provide improved regulatory response and capability in the system, the relief that can
be provided.by the Director is insufficient during an event such as a pandemic.

Limits on the Directog’s@bility to extend the term of a motor vehicle licence
(registration) andfa vehicCle certificate or warrant of fitness

39. The Directorthas no power to extend the term of a motor vehicle licence (registration)
or asvehiele CoF or WoF. However, the requirements around holding a motor vehicle
licence (registration) and a vehicle CoF/WoF are set out in rules and regulations.

40. This'means the Director could use the exemption power set out in section 168D of the
LTA to exempt a class of persons and vehicles from requirements set out in rules and
regulations.

41. To exempt someone from a requirement in a regulation, sections 168D(2)(b) and
167(1)(mba) together require that the regulation be amended to specifically provide

8 The Motor Industry Association (the MIA) represent the interests of official New Zealand distributors who are the
importers of new motor vehicles.
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42.

43.

that the Director can grant an exemption from that regulation. This is not required
when granting an exemption from a rule.

This means it would have been possible for the Director to exempt a class of persons
from the requirement to have a current CoF/WoF to operate a vehicle on the road, as
this is a requirement set out in a rule (the Vehicle Standards Compliance Rule).

However, the Director would not have been able to exempt the requirement to hold a
vehicle licence (registration), without first amending the Vehicle Registration
Regulations to specify that the Director can provide an exemption to this requirement.

Limits on the Director’s powers to extend the term of expired or expiring driver
licences

44,

45.

The section 168D exemption power cannot be applied to a requirement in primary
legislation, such as the requirement to hold a current driver licence to operate a
vehicle (set out in section 5 of the LTA). However, both the Driver Licensing Rule ‘and
the LTA provide that the Director may grant one extension to«a driver’s licence for a
further period of up to 12 months.

This power is typically used in instances where a licence helder isfoverseas and will
not return in time to renew their licence. While thisgoracess works wellmost of the
time, during emergency events there are a number of limitationsgwhich prevent this
power from providing comprehensive regulatery relief:

a. Itwas unclear whether a licence extension cquld be granted to an already
expired licence. During the Adgust 2021 €0OVID<19 outbreak, this would have
meant that a significant number of people would not have qualified for an
extension as their licences,had already €xpired..

b. A licence that has previously been-extended, cannot be extended again.
Driver licence extensions are recorded in the Driver Licensing Register. This
means people.whoshad previpusly received an extension to their licence
would haye thiS notedsagainst their record in the Driver Licensing Register,
and would{not be eligible for a further extension.

c. Eachsperson who has their licence extended must be individually notified by
the Birector,of the decision to extend their licence. The number of people that
would have needed to be individually notified was significant, and it would not
have been{possible for Waka Kotahi to do this in a timely way.

Limits on the Directo§’s power in respect of vehicle product safety regulation to
revoke a vehi€le ®ertificate or warrant of fitness

46.

47.

48.

Given‘the Director has a specific role relating to regulatory safety, the current recall
process raises questions as to whether it is appropriate that the Director should be
reliant on the activities and priorities of a third-party regulator, to address a significant

safety concern within the land transport system.
Where there is a significant risk in respect of a vehicle, clause 11.3(1) of the Vehicle

Standards Compliance Rule provides the Director with the power to revoke a vehicle’s
evidence of vehicle inspection. This would mean it is illegal to drive that vehicle on a
public road.

However, this power can only be actioned on an individual basis. In the event of a
cyber attack targeting a large number of AVs, the Director would be required to
individually revoke the CoF/WoF of each affected vehicle, which would take
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considerable time to action and may not be adequately responsive to the gravity of the
situation.

49. Furthermore, this power must be directly linked to an ‘applicable requirement’ set out
in the Vehicle Standards Compliance Rule — that is, the power needs to link directly to
a requirement of a CoF/WoF inspection.

50. There could be circumstances that are not prescribed in a rule, but that still represent
a significant safety concern warranting regulatory action. This issue could become
particularly salient as the rate of technological development further out-paces
regulatory response.

Legislative support was needed repeatedly to provide regulatory relief for
COVID-19 impacts

51. Throughout the course of 2020 and 2021, New Zealand experienced further
lockdowns to curb the spread of COVID-19. Most of these restrigtions were contained
to particular regions (eg, Auckland in February 2021, Wellingtondn June 2021),-with
one national-level lockdown in August 2020 and again in August 2021#1n response to
the August 2021 national lockdown, the Director again wrote to the Ministry’s Chief
Executive requesting support to use legislative tools-to provide regulatory relief to land
transport document holders.

52. The Director advised that they thought the best @pproach would be one similar to that
taken during the initial March 2020 lockdown, where an=extension to land transport
documents was provided by way of amendment rulesiand regulations.

53. As with the 2020 lockdown, this requireditwo separate legislative processes via Orders
in Council to extend the validity,and provide certainty to land transport document
holders.

What is the policy problém=oMoppritmnity ?

54. There are limited powers that enable the Director to provide responsive regulatory
relief during emergéngy eventsdhat impact the land transport system — a system which
they are responsible for administering and monitoring. These limitations are largely
legislative‘insature:

a. Use ofthe section/162 emergency rule provision in the LTA, while consistent
with'the policy rationale (emergency response), has a threshold for making the
rule set tog high to apply to the issue of expired and expiring land transport
doecuments.

b./The requirements for land transport documents are spread across primary and
secondary legislation. This means there is no clear basis that empowers the
Director to respond to issues impacting the effective administration of the land
transport system during emergency situations.

c. The Director’s ability to apply the driver licence extension power is limited by
primary legislation requirements that the extension be only for one further period
of up a year.

d. The Director’s ability to exempt from requirements in regulations requires the
regulation to be amended to specifically apply that exemption. Amending
regulations can take considerable time and resource, which may be better used
during an emergency event.

55. While the legislation does not specifically prohibit this, it does not make it clear that:
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a. adriver licence need not be ‘current’ in order to be eligible for an extension

b. driver licence extensions do not need to be individually notified to each licence
holder.

56. Data on the number of land transport documents that were expired, or due to expire,
at the time of the August 2021 outbreak, is outlined in Table 2 below.

Table 2: Number of expired and expiring land transport documents at time of August 2021 outbreak

Document type Number due to expire 17-31 August 2021

Driver licence 293,208

Motor vehicle licence (registration) 178,527

Certificates and Warrants of Fitness | 178,502

57. The land transport regulatory system covers a significant. proportion of the general
population, across all ages, ethnicities, sexual orientations*and genders. While
transport inequities exist in terms of access to suitable.transportation-options, and the
differences in price people may pay for transpart services, therei@are no particular
groups or populations within the cohort of peoplecovered=under the land transport
regulatory system that are specifically impacted'by this proposal.

58. Similarly, there are no particular Tiriti O\Waitangi /Treaty of Waitangi issues relevant to
this proposal. Broader changes to inerease or.improve the range of transport options
or affect pricing are outside the’scope of this policy issue.

Public feedback on policy directioh

59. As a part of the wider consultation-en proposals under the Regulatory System
(Transport) Amendment Bill No,2'that'took place in May-June 2022, the Ministry
sought feedbackon a,high-level'proposal to amend the Director’s powers to provide
more comprehensive regulatory relief during emergency and time-critical events. The
proposal did siot include speeific options, but rather outlined the potential scope of
these powersyand scenarios in which we anticipate they could be applied.

60. A number of questions to prompt consideration about the Director’'s powers were also
included, such as\whether consultees agree in principle to an extension of the
Director’s‘powers, and if there were any scenarios we had not considered where such
powersimay be usefully applied.

61. Feedback from consultation generally supported a review of the Director’s powers to
act during emergency and time-critical situations — particularly where there is a risk to
safety. A number of submissions noted the importance of the system to be able to
respond quickly when regulatory issues arise, adding that this contributes to the
confidence that the industry and public have in Waka Kotahi and the wider system to
respond to rapidly developing situations.

62. Submitters also noted that it would not be appropriate for the Director to have similar
powers to that of a Minister, given the long-standing separation between elected
Members of Parliament, and officials when it comes to accountability and oversight,
and the need to ensure there are appropriate checks and balances on the use of
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63.

64.

powers generally. Submitters, however, also recognised that it is important to distance
these decisions away from the political sphere.

In respect to accountability and oversight concerns, one submitter suggested that
powers similar to the airworthiness directives outlined in the Civil Aviation Bill could be
appropriate, and another submitter suggested that the powers be temporary, perhaps
with the need for the use of the powers to be ‘approved’ by another actor in the
system. Another submitter suggested that a list of triggers for when it would be
appropriate to use these powers as opposed to normal rule-making provisions is
developed, to provide clarity as to the scope of their application.

The Ministry has considered this feedback when developing the options outlined later
in this analysis.

This review has highlighted improvements that could be made to the Director’s
powers with respect to vehicle and vehicle product safety regulation

65.

66.

67.

68.

The Director has limited levers they can use to take action in respecCt of real or
potential vehicle and vehicle product safety issues. This inclddes situdtions where an
AV is the subject of a cyber attack or where there are faults, with lithium-ion batteries in
EVs. While the Director can revoke the CoF/WoF of an unsafe yehicle; the revocation
can only be actioned on an individual basis, and’must relate to asSpecified standard or
compliance requirement set out in a rule.

Additionally, revocation of a CoF/WoF is assignificant/action‘to take, and may not be a
proportionate response, particularly incircumstanees,where there is uncertainty as to
the scope, scale or risk of the issue.

Vehicle and vehicle product safety issues could’range from minimal (eg, a minor
inconvenience or aestheticdssue)4o moresserious (eg, risk of serious injury, death or
damage to property). In sOme,instances,.arn issue might be serious enough to meet
the threshold for the emergency rulesfunction to be applied. However, until such
situations arise, itjs difficult to,determine whether revoking a CoF or WoF, or making
an emergency rulej weuld be appropriate.

In either case, there will'stilhlikely be an expectation of response by the appropriate
regulatory, agency. Therefore, it is important that the Director has a spectrum of
powersithat'can he applied or tailored as the situation requires.

What objective$ arfe sought in relation to the policy problem?

69.

The proposals have four overarching objectives:

a.. ‘Enable the Director to provide comprehensive regulatory relief during emergency
and time-critical events. That is, the powers enable the Director to do what they
need to do to be responsive to an emergency or time-critical situation.

b. Provide improved transparency as to the scope and limits of the Director’s powers.
This means that the public and sector can easily identify what actions the Director
is able to take in response to an emergency or time-critical event, and understand
how that might impact them.

c. Ensure an appropriate level of accountability on the Director in the exercise of
their powers. Regulatory systems require checks and balances on the application
of power. Given the potential impacts the use of their powers may have on the
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public and sector, it will be important to ensure the Director is not using their
powers inappropriately.

d. Ensure the safety of the land transport system. This means that as far as
practicable, in applying these powers, the safety of the land transport system is
not unduly compromised.

70. In principle, there are potential trade-offs between enabling the Director to provide
comprehensive regulatory relief (i.e. ensuring the Director has suitably broad powers to
act), ensuring a suitable level of accountability (i.e. that these powers are used
appropriately), and ensuring that the safety of the land transport system is not
compromised through use of these powers.

71. In general, the proposals manage this through ensuring that measures intended ‘to
enable the Director to provide comprehensive regulatory relief are exercised within|a
clear, transparent framework, and insofar as necessary to provide the type of fequlatory
relief required given the impact of the event and the duratiest of that impaet. This
includes building in checks and balances, and consideration“of time-limited powers
which are activated when an emergency event occurs.

Section 2: Deciding upon an optiondg.address-the policy
problem

What criteria will be used to compare opfighs ta the status quo?

72. The criteria for assessment are:

a. effectiveness — the degree toywhich the option will address the identified
objectives

b. responsiveness —the-ability ofthe“option to address the issues quickly

c. acceptability — the"degree t@ which the option is expected to be accepted or
tolerated by the public, fegulated parties, and other stakeholders

d. safety~ the ability.of\the option to preserve an acceptable level of safety in the
land transport system,

73. These criteria direetly relate to the objectives sought in relation to this problem.
Effectiveness and fesponsiveness speak to the first objective on enabling the Director
to provide comprehensive regulatory relief. Acceptability relates to objectives around
transpareney ‘and accountability, and safety relates to objective d., ensuring that any
amendment to the Director’'s powers does not compromise safety.

What Scope will options be considered within?

74. The proposals are categorised in two parts which are not mutually exclusive. The
proposals under Part 1 provide options to address deficiencies in the Director's powers
to provide regulatory relief to expired and expiring land transport documents only (as
identified through the COVID-19 response):

a. Option 1 proposals (1a — 1c¢) outline options to address the Director's powers to
extend the term of expired or expiring driver licences.

b. Option 2 proposals (2a — 2c¢) outline options to address the Director's powers to
exempt a class of vehicles from requirements in regulation.
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c. Option 3 provides a consolidated option to enable the Director to extend the term
of all land transport documents during an emergency event.

75. One proposal each under options 1 and 2 can be progressed to address each limitation
with the current powers (eg, option 1c with respect to driver licences, and option 2b with
respect to granting exemptions from regulations).

76. Alternatively, option 3 provides a solution to address the limitations with respect to
extending the term of driver licences, vehicle licences (registration) and vehicle
CoFs/WoFs using one provision.

77. The remaining proposals (4a — 4d) provide options to enhance the Director’s powers in
respect to vehicle and vehicle product safety.

78. A summary of all options discussed in this assessment are outlined below in Table"3.

Table 3: Summary of all options considered fo amend Director’s powers

Part 1 options: addressing the deficiencies in the Director’'s powers to provide

regulatory relief to expired and expiring land transport documents only

Addressing limitations with respect to extending the term of-driver licences

Option 1la ‘No action’ policy. Current/arrangements continue where the
Status quo / Minister or Governor-General's“ordinary rule-making power
counterfactual are used to extend=the term of _driver licences to a specified
date.

Option 1b e This, option would remove the provisions in the LTA and
Enable the Director to DriverLicensifgg-Rule that restrict the number of times a
extend a driver licence driver licence-ean be extended, and allow extensions to be
more than once granted on a class (as opposed to individual) basis.

e Operational guidance would outline that an already expired
licence can receive an extension, and the considerations
to be taken into account when deciding whether to grant an
extension.

e This power would sit alongside the current extension power
the Director has. It differs in that it would be able to be
applied to a class of licences, and would be activated when
either a declaration of a national or local state of
emergency has been made (under Civil Defence and
Emergency Management legislation), an epidemic notice
has been published (under Epidemic Preparedness
legislation), or otherwise where the Director has the
agreement of the Minister of Transport that there is a need
to provide regulatory relief to a class of driver licence
holders.

e Operational guidance or the legislation would outline that
the power can be applied to already expired licences.

Option 1c

Introduce an emergency
driver licence extension
power for the Director

Addressing limitations with respect to granting exemptions from regulations
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Option 2a ‘No action’ policy. Current arrangements continue where the
Status quo / Governor-General’s regulation-making power is used to
counterfactual extend the term of motor vehicle licences.

Option 2b Under this option, the requirement that a regulation be

Remove limiting
provisions to enable the
Director to exempt from
requirements in regulation

amended through Order in Council to enable the Director
to provide an exemption to that regulation would be
removed.

This would mean that the Director would be able to exempt
a class of motor vehicle from the requirement to have a
motor vehicle licence (registration), without the need for
Minister-level intervention.

Operation guidance could outline the considerations.to-be
taken into account when deciding/whether to grant=an
exemption to support the safe andiconsistent application of
this power.

Option 2c

Amend each regulation to
provide the Director with
exemption powers

Under this option, the Ministry and Waka Kotahi would
work to identify every regulation where there may be a
need now, or in future, for the Director to grant an
exemption fromdits requirements.

Each regulationwould then be amended through Order in
Council to insert a pravision enabling the Director to grant
exemptions_from the requirements of that regulation.
As{any example, \this would mean that the Vehicle
Registration Regulations would be amended to enable the
DireCtor tg exempt a class of vehicles from the requirement
10 have awalid motor vehicle licence (registration).

Option 3

Consolidated Part 1
option: addressdimitations
in Director'sgoowers in
respect of extending the
term of all land trapspart
documents during
emergency and time-
critical events

This’option addresses limitations in the Director’s powers
te-extend the term of all land transport documents during
emergency and time-critical events through creation of a
new emergency power provision for the Director.

This power would be tied to a declaration of a national or
local state of emergency being made (under Civil Defence
and Emergency Management legislation), the publication
of an epidemic notice (under Epidemic Preparedness
legislation), or otherwise where the Director has the
agreement of the Minister of Transport that there is an
emergency impacting the land transport regulatory system.
Under this option, when a notice or declaration is in force,
the Director will have the power to extend the term of any
land transport document on a class basis.

Part 2 options: enhancing Director’s powers with respect to vehicle and vehicle

product safety regulation
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Amend clause 11.3 of the
Vehicle Standards
Compliance Rule 2002 to
enable the Director to
revoke a class of vehicles’
CoFs and WoFs

Option 4a ‘No action’ policy. Current arrangements managing vehicle

Status quo / and vehicle product safety would continue, where these issues

counterfactual are largely managed by MBIE and the Minister of Commerce
and Consumer Affairs.

Option 4b e This would enable the Director to revoke the CoF or WoF

of a class of vehicles, on the basis of ‘safety’ requirements.

e As this is significant regulatory action to take, the Director
would be required to notify the Ministry’s Chief Executive
of their intention to revoke a class of vehicles’ CoF or WoF,
but would not be required to seek their approval.

e If someone were to continue driving a vehicle with a
revoked CoF or WoF, they would be liable for/-an
infringement fee of $200 under the Offences and Penalties
Regulations.

e Vehicle owners would be required to Mave the issue
addressed before being isstiedha new CoF or"\WoF.

Option 4c

Introduce a provision
modelled off section
30A(2) of the LTA to
require a vehicle or class
of vehicles to present for
inspection

e This would enable the BRirector to require any vehicle, or
class of vehicle, to“present forinspection by a specified
date, if they have reason to.believe the vehicle(s) does not
meet ‘safety’.requirements. Natice could include details of
the potential,fault thattheeds to be assessed.

e This requirement wouldsbe notified on the Motor Vehicle
Register. Failure te” present a vehicle for inspection in
relation to a‘petential defect by the specified date could
result in€ithersthe CoF or WoF for that vehicle being
revoked;~ornbeing unable to renew a CoF or WoF at the
vehicles pext inspection.

79. In order~tovaddress the limitations of the Director's current powers with respect to
extending fand transpert«documents, as well as extend the Director’s powers to vehicle
and vehicle preduct safety, a combination of options would be needed (eg, progress
options 1c, 2b and 4c; or options 3 and 4b).

What optiofispahe being considered?

Part 1: gptigns to address deficiencies in the Director’s current powers to provide
regulatoryyrelief to expired and expiring land transport documents

80. The following options would only address deficiencies in the Director’s current powers
to extend driver licences and exempt persons, and/or vehicles (or classes of persons,
and/or vehicles) from requirements in regulations, such as the requirement to have
motor vehicle licensing (registration) set out in the Vehicle Registration Regulations.

Addressing limitations in the Director’s powers to extend driver licences

Option 1la — Status Quo / Counterfactual
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81. This is a ‘no action’ option. When need arises, the Minister’s ordinary rule-making
power under section 152 of the LTA, or the Governor-General’s ordinary rule-making
powers (under section 152A), are used to provide regulatory relief.

82. The Ministry and Waka Kotahi work together to identify what changes are needed to
address the situation, and the appropriate process for making those changes.

Analysis

83. Rule amendments are effective at providing regulatory relief, as the rule-making
powers cover a broad scope of subject matter in land transport regulation. This means
that amendments can be made to any land transport rule as needed. The status quo
provides a high level of accountability, as the powers need to be exercised by the
Minister and/or Governor-General.

84. However, the need to seek Ministerial or Governor-General approval means thatit
may not be the most responsive option compared to others identified in this
assessment. Amending a rule necessarily takes time and resouree from both
agencies, the Governor-General, and Ministers.

85. This means the use of ordinary rules may not be the=most appropriate \vehicle in an
emergency situation, where there is a need to act quickly, and whete Ministers and the
Governor-General may have more significant iSsues.to attend to:

Option 1b — remove limiting provisions to enable,the Directortosextend driver licences more
than once

86. This option would entail a minor anthtechnical amendment to remove the limiting
provisions in both the LTA and the,Driver Licensing Rule, to:

a. enable a licence thatfas previously=been granted an extension, to be extended
again

b. allow the Directorsto*apply an extension to a class of licences (including ‘deemed
licences’®)fasropposeddo,eonan individual basis.

87. Operational gtidance cauld-berdeveloped to clarify that a licence need not be ‘current’
to be eligiblefor an extension, thereby allowing people whose licences have already
expired to-have theirexpiry date extended. Guidance could also include the
considerations to bértaken into account when deciding whether to grant an extension,
including for those licence holders who already previously received an extension, or
who may beyrequired to undergo an eye test or medical assessment.

Analysis

88. The benefits of this approach compared with the status quo are increased
responsiveness, and acceptability. This is because intervention from the Minister
would not be required to enable extensions to licences that have previously received
an extension, meaning licence holders would receive certainty over the validity of their
driver licence on a faster timeframe than under the status quo.

89. The potential drawbacks of this option are reduced effectiveness, due to:

9 A ‘deemed licence’ is a category of overseas licence holders which enables them to drive in New Zealand.
Ordinarily, overseas licence holders who enter New Zealand on a temporary visa are able to legally drive
using their overseas licence for 12 months.
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90.

a. reduced accountability, as the Minister would not be required to approve an
extension to the term of licences previously extended

b. reduced safety, as it could mean people who are required to have an eye test or
medical assessment may not undergo these when they are due to, but are still
able to legally drive. Relatedly, there is also a risk of over-use, as technically a
person would be able to have their licence extended any number of times, as the
legislation does not set a limit. A potential mitigation to these issues could be to
develop guidance that sets out criteria to be met before deciding whether to
grant a second or subsequent extension.

This option also has implications for how other jurisdictions perceive the New Zealand
driver licensing system. If the system is seen to not be robust and of a good quality
standard (as people are able to have their licence renewed without re-assessment),
other jurisdictions may be less willing to accept International Driver Permits'Cfrom
New Zealand driver licence holders.

Option 1c — introduce an emergency driver licence extension powerforthe Director

91.

92.

93.

94.

This power would sit alongside the current extension powes, It differs in that it would
be able to be applied to a class of licences (including ‘deemed licences’), and would
be activated when:

a. a national or local state of emergency/has,been declared, under the Civil
Defence Emergency Management Aet 2002 (the CDEM Act), or

b. an epidemic notice is in forced under he Epidemic Preparedness Act 2006, or

c. where the Director has the=Minister of Trapsport’s agreement that there is a
need to provide regulatory,relief to a class of driver licence holders.

‘Emergency’ is defined in“section 4 of'the CDEM Act, and covers a broad range of
events, whether their_ catises are patural (eg, an earthquake) or otherwise (eg,
technological failure).'An“epidemie_notice requires the Prime Minister and the Minister
of Health to be satisfied thatithe effects of an outbreak of a quarantinable disease are
likely to disrupt,or continugrte-disrupt essential governmental and business activity.

The Direetor.woeuld be required to assess the situation and consider whether there is a
need toeXxtend the_expiry dates on licences of affected persons, either nationally, or of
people in‘a particular region or district under the emergency declaration.

Operationaliguidance, or the legislative provision itself, could specify that the power
can apply to\already expired licences, and the notification requirements of the
Direetor’s decision. This could include publication of the notice in the Gazette, the
website of Waka Kotahi, or individual notification to affected licence holders.

Analysis

95.

The benefits of this option compared with the status quo include:

10 An International Driver Permit (IDP) is an internationally-recognised translation of a driver licence. The vast
majority of jurisdictions accept IDPs from New Zealand licence-holders. An IDP is not a licence in its own
right, so holders must also carry their actual driver licence while driver. IDPs are generally temporary, and
may be valid up to a year in some jurisdictions.
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a.

increased responsiveness and acceptability compared to the status quo. As with
option 1b (remove limit on how many times a driver licence can be extended),
the decision to extend driver licences would be made by the Director, without the
need for the Minister’s approval. This would likely decrease the time taken for an
extension to a driver licence to be made, and licence-holders would receive
certainty over the validity of their driver licence on a faster timeframe than if an
Order in Council was required

improved effectiveness due to improved transparency, accountability and safety,
as the power would be tied to a national or local emergency declaration being
made, or otherwise with the Minister of Transport’s agreement. The powers
would be clearly set out in legislation, and the parameters for applying the
extension power are tighter compared to option 1b. This means it is significantly
less likely that the power is applied inappropriately, or that it is overused.

96. The key drawback of this option is that it only addresses limitations in the Director’s
powers to extend the term of driver licences. Separate legislativeygrocesses would
need to be undertaken to provide relief in respect of other expired and expiring land
transport documents. For example, progressing a class exemption from the
requirement to hold a valid motor vehicle licence (régistration),@and*€oF/WoF.

Addressing limitations in the Director’s powers te. exempt fromrrequirements in regulations

97. Generally speaking, it is more preferablesto extend the'term of a land transport
document than it is to exempt someene from thé requirement to hold particular
documentation. This is becauseritis safer to extend someone’s authorisation to
undertake a particular activity, than'it is to exempt someone from needing to be
authorised to undertake it.

98. However, as the Director has no powers to extend the term of motor vehicle licences
or CoFs and WoFgs, options wefe focused on how the Director’'s exemption power
could be amendedfo provide imiproved regulatory relief.

Option 2a —

Status Que,/ Counterfactual

99. This is@ ‘no action’ @ption. When need arises, the Governor-General’s regulation-
making power undersection 167 of the LTA is applied to provide regulatory relief, as
done during the ' €QVID-19 response.

100.The Ministrysand Waka Kotahi would work together to identify what changes are
needed\to provide regulatory relief to sector participants, and the appropriate vehicle
for making those changes.

Analysis

101.Regulation amendments are effective at providing regulatory relief, as the Governor-
General’s regulation-making power covers a broad scope of subject matter in land
transport regulation. This means that amendments can be made to any land transport
regulation as needed.

102.This option also provides a high level of accountability, as the regulations need to be
approved by the Governor-General on advice of the Executive Council. Consideration
was given to preparing a draft Order in Council pre-emptively, before the need
becomes immediate. However, the need to seek Executive Council approval means
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that it will likely still take considerably more time to action than a power that is held at
the agency-level.

103.Amending a regulation necessarily takes time, to ensure changes are worked through
and supported by a robust case for change. This means this option may not be the
most appropriate in an emergency or time-critical situation, where there is a need to
act quickly and make considered decisions about the best use of resources.

Option 2b — remove limiting provisions to enable the Director to exempt from requirements in
regulation

104.This option would entail minor and technical amendments to remove the limiting
provisions in section 167 and 168D of the LTA. This would remove the need for a
regulation to be amended via Order in Council to provide the Director with the poweér
to exempt from a requirement of that regulation.

105.This means when need arises, the Director can issue an exemption immediately, For
example, another lockdown occurs, and a large number of pegple have had their
motor vehicle licence (registration) expire the Director wotlldébe able 16,exempt a class
of vehicles from the requirement to have a current motor vehicle ligence (registration).

106.As is currently the case with the Director’'s exemption-power, theslegislation could
specify the notification requirements of the DireCtot’s ‘decision, which could include
publication in the Gazette, publication on the website of WakasKotahi, and/or individual
notification to affected vehicle owners, wheresappropriate:

107.Operational guidance could be used to,outline caénsiderations to be taken into
account when deciding whether to grant‘/an exemption, to support the safe and
consistent application of this pewer, The applicétion of this power would also be
‘disallowable’ by the Ministef.

Analysis
108.Compared with the status quos the key benefits of this approach include:

a. improved responsivenessiand acceptability, as the Director would be able to
take aCtion immediately 10 provide regulatory relief without the need for
Ministerial intervention, and the public and stakeholders would gain certainty
over-the validity,of their motor vehicle licence (registration) on a faster timeframe

b. improved‘transparency of legislation, as it would be clear that the Director has
the powerto’exempt a vehicle, or class of vehicles, from requirements in
regulation.

109.Howeyer, there are a number of risks associated with this approach:

a.\, during non-emergency times, the Director may become inundated with
applications for exemption requests, where the basis of that exemption request
is considered inappropriate by the Director or Waka Kotahi. This could result in
resource being taken up with reviewing and responding to applications, that
could be better used elsewhere. A potential mitigation to this risk could be to
develop and publish guidance on the types of things exemptions are not (or not
likely) to be granted for, to reduce the number of inappropriate applications

b. similar to option 1b (remove limit on how many times a driver licence can be
extended), this option would marginally reduce accountability as the Minister
would not be required to approve the amendment to enable the Director to
provide an exemption to that regulation. In theory, this could mean the Director’s

Regulatory Impact Statement | 25



application of the exemption power could go unchecked. However, there would
continue to be the normal avenues for the Ministry to monitor the application of
this power and raise any questions or queries with Waka Kotahi through the
usual course of business.

Option 2c — amend each regulation to provide the Director with powers to exempt from that
Regulation

110.This option would require identification of every regulation where there may be a
need (now, or in future) for the Director to grant an exemption from its requirements.

111.Each identified regulation would then be amended through Order in Council, to insert
a provision enabling the Director to exempt from the requirements of that regulation
(either in full, or specified clauses of the regulation). For example, the Vehicle
Registration Regulations would be amended to enable the Director to exempt a
vehicle or class of vehicles from the requirement to have a valid motor vehiclg licence
(registration).

112.During ordinary times, people would still be required to requést'an exémption to a
specific requirement from Waka Kotahi. During an emergency or tine-critical event,
the Director would be able to consider applying thespower to a specified class of
vehicles, if they believe on reasonable grounds that'Such an intepvention is required to
provide regulatory relief to vehicle owners.

Analysis

113.Compared with the status quo, the potential bengfits\ofthis option are improved
responsiveness and acceptability. This is because it,would remove the need for an
Order in Council to amend a regulation to either/provide the Director with the power to
exempt from that regulationy/meaning regulatory relief would likely be provided on a
much faster timeframe.

114.Potential drawbackstef, this’option in¢lude:

a. the time thisS option waould.take to implement, as it would require review and
analysis\of each regulatienmade under the LTA to determine whether there may
be adheedt0 exempt from it during an emergency or time-critical situation

b. résoeurce pressures on Waka Kotahi, should Waka Kotahi become inundated
withrnumerous requests for exemptions that are not appropriate to grant, which
they mast censider and provide response to. As mentioned above, a potential
mitigation.to this risk could be to develop and publish guidance online on the
types of things exemptions are not (or not likely) to be granted for, to reduce the
number of inappropriate applications

c. ) decreased transparency, as the Director’s powers to exempt from a regulation
would be detailed in each specific regulation, as opposed to being available in
one provision. A potential mitigation to this issue could be to make publicly
available a list of the regulations where the Director has an exemption power

d. decreased accountability, as the Minister would not be required to approve
regulation exemptions. A potential mitigation to this issue could be to provide
retrospective updates to the Minister on exemptions granted and for what
purpose.
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115.This option likely delivers a similar level of safety as the status quo, as vehicle
licences (registration) are not a road transport safety requirement, rather an
administrative requirement.

Option 3 — consolidated Part 1 options — introduce emergency powers for the Director

116.Under this option, a new section would be inserted into the LTA outlining the
emergency powers of the Director. These powers would include the ability to
unilaterally extend the term of every land transport document (including ‘deemed
licences’) for which the Director is responsible, when:

a. A state of national or local emergency is declared (under the Civil Defence
Emergency Management Act 2002), or

b. An epidemic notice (under the Epidemic Preparedness Act 2006) is in force, ‘or

c. The Director has the agreement of the Minister of Transpart that there is7an
emergency impacting the land transport regulatory system;

117.These powers would be separate to the Director’s ordinaryzpowers ardund granting
extensions to driver licences, or exemptions to regulations:

118.Notice of the decision to extend the terms of landdransport doecuments could be made
through publication in the Gazette, and/or on thé Waka Kotahi website. The notice
could also clarify that the power applies to peoplewhosesdriver licences, vehicle
licences (registration), and/or CoF/WoFs expired within azxspecified time prior to the
notice being issued.

Analysis

119.Compared with the status quosand other options considered under this part, this
option is likely to be more effective due.to:

a. enabling the Directer to provide ‘€omprehensive relief across all land transport
documents they, are.responsible for, without the need for intervention at a
Ministerial deyel

b. the powers being moretransparent, as they would be clearly set out and
locatable in the LTA.

c. maintaininggsafety/in the system, as the powers would only be able to be used
when thete is'a recognised need to use them

d. maintaining accountability, as the power to declare a state of emergency or put
in“place an epidemic notice is at the Minister-level.

120.Responsiveness and acceptability are likely improved compared to the status quo,
but on‘par with other options considered.

Part 2: options to enhance Director powers in respect to vehicle and vehicle product
safety
121.The following options would provide the Director with improved powers to manage
defects in vehicles and vehicle products that create significant safety concerns.
Option 4a: Status Quo

122.This option would see vehicle and vehicle product compulsory recalls continue to be
largely managed by the Minister of Commerce and Consumer Affairs through MBIE’s
Product Safety team:
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a. MBIE would continue to engage Waka Kotahi on vehicle and vehicle product
recalls as issues arise.

b. Where Waka Kotahi recommends a compulsory product recall, Waka Kotahi
would work with MBIE to establish which vehicles or vehicle products a recall
should cover, what actions should be required of responsible parties (eg,
importers, sellers, manufacturers), and what options for remedying the issue
should be available to owners of affected vehicles.

c. The Director could continue to write to vehicle manufactures, importers and/or
distributors, and the Chief Executive of MBIE, requesting a voluntary or
compulsory product recall notice be issued for a vehicle or vehicle product, or
that a vehicle or vehicle product be declared ‘unsafe’.

123.As is the case now, the Director would also be able to revoke individual CoFs/WOEs
of a vehicle, if the Director believes on reasonable grounds thatthe defect relates'te
an ‘applicable requirement’, or that the CoF/WoF was issuediongherbasis of.an
incorrect determination.

Analysis

124.The key concern with the current recall process isithatsit is not\pattictlarly responsive.
It can take many months from issue notification(to’a compulsory'recall notice being
enacted, as Waka Kotahi is required to work’ with"WMBIE t@;support them to understand
the issue, and why a compulsory recall is adviséd.

125.1n turn, MBIE needs to advise the Minister of Commerce and Consumer Affairs of the
issue, its risks, and what an appropriate/course_of aetion would be. Once a recall is
agreed to, the notice then needs to)be drafted ‘and provided to their Minister for
approval.

126.This means that while thesBirector has’overall responsibility for safety in the land
transport system, they-arereliant/on the activities and priorities of another agency in
order to take action to‘safeguard.the’system.

Option 4b — amend ¢lause”11.3 ef-the,Vehicle Standards Compliance Rule 2002 to enable
the Director to reltoKe a’class of\vwehicles’ CoFs/WoFs

127.At present;this power can only be applied on an individual basis, and only allows for
CoF/WoF'revoeation if the vehicle does not meet ‘applicable requirements’. Under this
option, clauge 11:3of the Vehicle Standards Rule would be amended to:

a. provide the Director with a class CoF and WoF revocation power. This means
that the Director would be able to unilaterally revoke the CoFs/WoFs for a class
of vehicles

b./ cover ‘safety requirements’ (defined as an issue with a vehicle that is integral to
the safe functioning of that vehicle, with the potential to cause injury or death, or
damage to property) as opposed to the current wording of ‘applicable
requirements’. This would have the effect of allowing a CoF/WoF to be revoked
on a broader basis, other than not meeting those requirements that are
prescribed in regulation and assessed during a routine CoF/WoF check.

c. require that the Ministry’s Chief Executive is notified of the Director’s intent to
revoke a class of CoFs/WoFs. This would not require approval from the
Ministry’s Chief Executive, however given the gravity of this power and its
implications for the public and sector, it is considered this requirement would
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support the Ministry’s monitoring role in ensuring the power is used
appropriately.

128.1f someone were to continue driving a vehicle that has had its CoF or WoF revoked,
they would be liable for an infringement fee under the Land Transport (Offences and
Penalties) Regulations 199911, This would deter a person from driving a potentially
unsafe vehicle.

Analysis
129.Compared with the status quo, the key benefits of this approach are:

e. Improved safety, as it would enable the Director remove unsafe vehicles from
public roads

f. Improved responsiveness, as the Director would be able to take action without
the need for Minister intervention.

130.However, a potential drawback of this option is that this power may not be suitable in
instances where there is only suspicion that a vehicle or glass of'vehieles are unsafe,
or where there is uncertainty as to how severe or widespread a poténtial fault is.

131.As this power would prevent people from legally driving.a particularvehicle,
significant evidence would be required before applying the power, to ensure there is a
robust case for justifying the revocation of GoFs and WoFRs=Iltimay not be a
proportionate power to use, depending ornthe, defect and'supporting evidence.

132.Therefore, it may not be as acceptable,to,the publicand stakeholders, given the
implications the use of this power could have for them.

Option 4c — introduce a new provisionymodelled offisection 30A(2) of the LTA to require a
vehicle or class of vehicles to present for inspection

133.Under this option, the Director would have a new power to require any vehicle, or
class of vehicles, to present for,inspection, if the Director has reason to believe the
vehicle(s) may n@t eet safetyréquirements.

134.To encourageowners of affected vehicles to present their vehicles for inspection, the
vehicle’s.entfy in the MotornVehicle Register could have a note inserted stating that the
vehiclesisftunder an inspection notice, and that a CoF/WoF is not to be issued in
respect of that vehigcley until the vehicle has been inspected in relation to a potential
defect.

135.Many CoFANoFs are issued on a 12-month basis. Therefore, there could be a
significadt delay between the Director issuing a notice, and action being taken by the
vehiele owner. To address this risk, a further amendment could provide that if the
vehicle is not presented for inspection by a specified date, then that is grounds to
revoke the CoF/WoF.

136.This power could be applied on an individual, or class basis. Notification requirements
could be outlined in the legislation, and include publication in the Gazette, on the

11 The current infringement fee for operating a vehicle without displaying current evidence of vehicle inspection or
certificate of loading (a CoF or WoF) is $200 (for a motor vehicle that is not a heavy motor vehicle), or $600
(for a heavy motor vehicle).
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Waka Kotahi website, and/or via electronic service to the registered owners, where
appropriate.

Analysis

137.This option presents a ‘softer’ lever than option 4b (introduce class CoF/WoF
revocation power for the Director), as owners of affected vehicles would still legally be
able to drive their vehicle, until the CoF/WoF expires or is revoked for not presenting
the vehicle for inspection in time.

138.The benefits of this option include:

a. the power’s applicability when there is uncertainty as to how wide-spread an
issue is (ie, how many vehicles are impacted), or its risks (including risks to
safety)

b. cohesiveness with the Product Safety powers set out in the FTA. This option
could act as an initial investigation and evidence gathering.Step whema potential
issue with a class of vehicles is first identified. This infopmation could then be
used to support MBIE preparing advice to the MiniSter of Commeree and
Consumer Affairs on whether a compulsory recall is warranted.

c. improved acceptability by the public and stakeholders, compared with option 4b
(introduce class CoF/WoF revocation power far the Director). This is because it
does not immediately render their vehicles illegal-to drive while still being
reasonably responsive to the prevailing €ircumstances

d. marginal improvements to safety Compared with'the status quo, and option 4d
(introduce vehicle productsafety“powers for.the Director), as there would be a
strong incentive for owners of affectedvehicles to take action (as failure to do so
would result in not being able to legally:drive their vehicle).

139.This option would also ifncrease alignment with the Director of Civil Aviation’s powers
under the Civil Aviation/Bill with-respect to ‘Airworthiness directives’ (outlined in clause
430'?), and the Diréctor of Maritime New Zealand'’s ‘Inspection and audit’ powers in
the Maritime Transport A¢t:1994 (section 5412). This would support a more cohesive
set of Direetar powers across transport modes and legislation.

140.A drawback of this optiegh is that the potential revocation of a CoF/WoF may still be a
significant step'to take in response to a minor issue that does not impact safety. This
issue could be mitigated by allowing the power to be tailored depending on the
circumstanees-of its use.

141.Forsexample, where the concern is in relation to safety, the Director may wish to
further incentivise people to have their vehicles inspected by including a WoF/CoF
revocation warning in the notice. In other instances where the issue is believed to be
minor, the notice could omit this warning and just request that people have their
vehicle inspected in relation to a potential minor defect.

12 This clause enables the Director of Civil Aviation to issue a notice in respect of aircraft, or aeronautical
products if the Director believes that they are unsafe.

13 This section enables the Director of Maritime New Zealand to require any holder of a maritime document, or
anyone that operates, maintains, or services any ship or maritime product, to undergo or carry out an
inspection.
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Option 4d —

introduce new vehicle and vehicle product safety powers for the Director,

modelled off Part 3 of the FTA

142.This option would create new Director powers under the LTA for vehicle and vehicle
product safety regulation. This would be based on the current Product Safety
provisions outlined in Part 3 of the FTA, and could include:

a.

Analysis

Powers based on section 29 of the FTA to declare products ‘unsafe’. This would
provide the Director with powers to declare a vehicle or vehicle product, or class
of vehicles or vehicle products, as ‘unsafe’, where the Director has reason to
believe a vehicle or vehicle product will or may cause injury to any person.

Duties based on section 31A of the FTA covering voluntary product recalls. This
could include ensuring a copy of every notice of a voluntary recall is available’t@
the public.

Powers based off section 32 of the FTA, with respect to gompulsory product
recalls. This would enable the Director to require a manufactdrer, importer or
supplier to take a specified action such as recallings repairing ar'replacing the
product, or disclosing to the public information relating to the/Safety*of the
product.

143.This option is similar to the currently existing provisiop-in 'section 155(1)(c) of the LTA
with respect to the Minister's powers todsmake an ordinary rule providing for the recall
of vehicles, or components or equipment of vehigles.

144.This proposed power would be broader thanthat.outlined in section 155(1)(c), as it
could be applied irrespective,ofwhether there has been, or is suspected to have been,
a breach of a rule. Additiornally, the powerwould be actionable by the Director, as
opposed to the Minister!

145.1n recent years, there has been atrend of establishing recall powers within Agencies,
as opposed to atithe Ministerialdevel. This ensures action can be taken quickly in the
event of unsafe products,«andjprevents the politicisation of safety issues.

146.Potentiakbenefits of this option compared to the status quo include:

a.

improved respensiveness, as the decision to declare a product ‘unsafe’ or issue
a compulsery recall is managed at the agency level

impreved.transparency as to the scope and limits of the Director’s powers, as
thepowers would be clearly outlined in the LTA, as opposed to various
regulations and rules, or legislation administered by another agency

increased alignment between the Director’s statutory responsibilities (with
respect to regulatory safety in the land transport system), and their ability to act
on vehicle product safety issues

a recall notice could cover a broader array of ‘vehicle’ types (as defined in the
LTA). This provision could be of use when product issues with micro-mobility
modes arise, which occurred in 2021 with e-scooter batteries catching fire.

147.Potential drawbacks of this proposal include:

a.

that the recall power would continue to require a high level of evidence to be
applied. This means it may not be suitable when it is unclear how significant or
widespread an issue is. A potential mitigation could be to lower the threshold of
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evidence required for a compulsory recall, however this would misalign land
transport legislation with that of product safety, without clear justification

b. the ability to issue a recall or declare a vehicle or vehicle product ‘unsafe’ will
not, on its own, necessarily prompt vehicle owners to take action. People could
continue to operate ‘unsafe’ vehicles, meaning little improvement to safety
compared with the status quo. This could be mitigated by creating an offence for
driving a vehicle that is under an ‘unsafe’ declaration, to incentivise compliance
with the declaration.

148.This option would likely deliver a similar level of acceptability and safety as the status
quo.
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How do the options compare to the status quo/counterfactual?

Part 1: options to address deficiencies in the Director’s current powers to provide regulatory relief to expired amd expiring land transport

documents
Option la
— status
quo
Effectiveness 0
Responsiveness 0
Acceptability 0
Safety 0
Overall 0
assessment

Option 1b —remove limiting
provisions on Director’s power
to extend driver licences

- this option would not support
achievement of identified
objectives regarding safety and
accountability

+ this option would provide for a
faster response — Director can aet
immediately

+ this option would previde
certainty to licence holders
quickly

- - people may*not’'undergo
medical of eye assessments
when reguired; risk of overuse

Option 1c —introduce emergency
driver licence extensiompower for
the Director

+ this option supports achievement of
identifigd objectives regarding
transparengy, accountability and
safety

A this option would provide for a
faster response — Director can act
immediately

+this-option would provide certainty
to licence holders quickly

0 powers are time-limited or require
approval from a second party
(Ministry CE)

++ +

Option 3 —introduce emergency
powers for the Director in respect
to land transport documents

+ + this option supports achievement
of identified objectives regarding
transparency, accountability, safety
and enables the Director to provide
comprehensive relief

+ this option would provide for a
faster response — Director can act
immediately

+ this option would provide certainty
to land transport document holders
quickly

0 powers are time-limited or require
approval from a second party
(Ministry CE)

+ 4+ +
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Effectiveness

Responsiveness

Acceptability

Safety

Overall
assessment

Option 2a
— status
quo

Option 2b - remove limiting
provisions on Director’s power
to exempt from requirements in

regulation

0 this option would enable the
Director to provide relief and
support transparency. Reduced
safety and accountability.

+ this option would provide for a
faster response — Director can act
immediately

+ this option would provide
certainty to motor vehicle licence
(registration) holders quickly

- - Waka Kotahi resource required
to process exemption fequests;
reduced accountability and
oversight,of exemptions

0

Option 2c — amend each
regulation to provide Director
exemption powers

+ this option would enable the
Director to provide reliefyand
provides marginallysincreased
transparency. Marginally decreased
levels of aceountability, and Similar
safety levels to statusiquo.

+ this option would, provide for a
faster response — Director can act
immediately

*1this optien would provide certainty
to motor vehicle licence
(registration) holders quickly

0 vehicle licences (registration) are
not a safety requirement

Option 3 —introduce emergency
powers for the Director in respect
to land transport documents

+ +this option supports achievement
of identified objectives regarding
transparency, safety and enabling
the Director to provide
comprehensive relief

+ this option would provide for a
faster response — Director can act
immediately

+ this option would provide certainty
to land transport document holders
quickly

0 powers are time-limited or require
approval from a second party
(Ministry CE)

+ 4+ +
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Part 2: options to provide the Director with powers in respect to vehicle and vehicle product safety

Effectiveness

Responsiveness

Acceptability

Safety

Overall
assessment

Option 4a

Option 4b — enable the
Director to revoke a class of
vehicles’ CoFs/WoFs

0 this power is likely only
applicable where there is strong
evidence as to defect

0 significant evidence
requirements likely needed to
use powers

- implications for system
participants are significant{ as
cannot legally drive/ar,

+ this option would epable the
Director to immediately remove
unsafe cars from public feads

Option 4c — enable the Director to
require a vehicle, or class of
vehicles, to present for ipSpection

+ this option supports/achievement.of
identified objectives'in respectto
safety, and enabling the Director.to
take actionsin, the face of uncertain
eyidence

+ this optien/provides an*action for the
Director tortake«in'the face of
uncertain evidence

+ this,option enables people to
continuedriving affected vehicles
while'more evidence is gathered

+strong incentive for people to have
their vehicle inspected as otherwise
CoF/WoF revoked, or cannot be
renewed once expired

++++

Option4d - introduce new vehicle
and"vehiele product safety powers
for.the Director, modelled off
product safety legislation

0 this option supports achievement of
identified objectives in respect to
transparency. Similar level of safety to
status quo. Potentially reduced
accountability as minimal oversight

+ Director can issue recalls or declare
products ‘unsafe’ likely on faster
timeframe than Minister

0 impacts on system participants
unlikely to be different than current
state

0 unlikely to be significantly changed
compared to current state
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Much worse than doing nothing / status quo

Worse than doing nothing / status quo

0 About the same as doing nothing / status quo
+ Better than doing nothing / status quo
++ Much better than doing nothing / status quo
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What option is likely to best address the problem, meet the policy
objectives, and deliver the highest net benefits?

149.As outlined, a mixture of options would best address the problem. The preferred
options of the Ministry and Waka Kotahi are:

g. Option 3: introduce new emergency powers for the Director. This power will
enable the Director to extend the term of any land transport document when
there is a national or local declaration of emergency or an epidemic notice in
force.

h. Option 4c: introduce new power for the Director to require a class of vehicles(to
present for inspection. This power will enable the Director to require vehicles
that have a potential defect to present for inspection. Where the defect{concerns
safety, the Director may choose to require the vehiclestovpresent forlinspection
by a specified date, or risk having their CoF/WoF reveked:

150.0Option 3 provides for a cohesive, transparent set of powers with ¢lear, parameters as
to their scope, application, and time limitations. This option would ditectly address the
policy problem of enabling the Director to providé responsive regtlatory relief during
emergency events that impact the land transpertisyStem as it would outline these
powers in one place, where they are easyto\ocate, and*enable the Director to
(temporarily) overcome limiting provisions=inithe legislation. As these powers would be
outlined in the LTA, they would be able to override, any:contrary provisions set out in a
rule or regulation.

151.0Option 4c provides for powets similar to,those of the respective Directors of Maritime
New Zealand and the Civil AViation Authority. It also introduces powers that are not as
severe as that contemplatéd underthe Emergency Rule provision, or 4b (amending
clause 11.3 of the Vehicle Standards Compliance Rule), but that are more significant
than the recall processiprovidesHor under the status quo (4a).

152.0ne of the key, benefits,of.0ption 4c is that it could be used where there is a
suspected - sdfety fault or issue with a vehicle, however there is not enough evidence
on how,severe or widespread the issue is to warrant a compulsory recall action by the
Minister of Commerce-and Consumer Affairs.

153.However, theregare strong arguments for progressing option 4b (amending class 11.3
of the Vehiele*Standards Compliance Rule), along with options 3 and 4c.

154.At present, while the Director can revoke the CoF/WoF of a singular vehicle, they do
pothave the power to apply this to a class of vehicles. If the Director used the power
outlined in 4c, and it was determined there was a very serious safety issue with
respect to a class of vehicle, it may be useful to have the power to unilaterally revoke
the CoF/WoFs for those affected vehicles.

155.This would enable a much more responsive timeframe than the recall process
outlined under the FTA, and would more strongly disincentivise driving affected
vehicles (due to the penalty associated with driving a vehicle that does not have a
current CoF/WoF).

156.Therefore, the Ministry recommends progressing options 3, 4b and 4c together to
ensure the Director has comprehensive powers during emergency and time-critical
situations.
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What are the marginal costs and benefits of the option?

157.There are no significant monetary or capital investments required to implement the
preferred options. Waka Kotahi have advised that for an amendment such as that
proposed through this assessment, their approach would be to announce the new
powers and explain how and when they would be used through existing
communication channels. This includes on the website of Waka Kotahi, stakeholder
emails, newsletters and social media.

158.Any costs to inform and raise awareness would be small, and paid for from existing
budgets. Key stakeholders would be identified and become the priority audience for
communications, however communications would go wider to reach the public and key
industry through media releases and articles in industry publications.

Section 3: Delivering an option

How will the new arrangements be implemented?

159.The amendments would be made through the Regulatory,System, (Fransport)
Amendment Bill No 2 (RSTA 2). RSTA 2 is anticipated to be introduced to the House
in March 2023.

160.Waka Kotahi, specifically, the Director, would~continue te.bexesponsible for the
ongoing administration of the land transport'system. ThesMinistry would continue to
support this role, through making legislative-or regulatery.changes as needed.

161.A key implementation considerationwill’be ensuring that the Director and their
delegates understand the new powers, their scope and applications, and how the
powers are activated.

162.0ther system stakeholders,outside of Waka Kotahi and the Ministry have a role in
implementation of these new arrangements, such as New Zealand Police, driver
licensing agents, €oFand WoF agents:

a. Asis the casesmow, New, Zealand Police would be required to adhere to any
regulatory'notice, including any notice of an extension to the terms of land
trafnspart’documents, ‘and not penalise vehicle owners for expired documents
with such amaotice’in place.

b. Agentssthatissue CoFs and WoFs would be required to adhere to any notices
relating, to/particular vehicles in the motor vehicle register. This includes not
isSuingva CoF or WoF if the vehicle inspection did not assess for a potential
safety issue, as outlined in the notice.

163(These obligations on New Zealand Police and CoF/WoF agents are not far removed
from their current obligations and responsibilities.

164.The Product Safety Team at MBIE would continue to advise the Minister of
Commerce and Consumer Affairs on compulsory recall actions and unsafe product
declarations. The ability of the Director to require vehicles to present for inspection
would sit alongside the recall powers. In some cases, it could potentially act as an
initial step while more evidence is gathered to support issuance of a compulsory recall.
Engagement with this team may be useful in explaining the new power and how it
might help them in their work.
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165.The Minister of Transport would continue to have powers to make ordinary rules with
respect to the recall of a vehicle(s) or vehicle product that does not meet a
requirement specified in a rule.

166.1t is anticipated the Director will receive ad-hoc support in applying their new powers
from pre-existing resource at Waka Kotahi. Over time, should the number of
emergency or time-critical events increase in frequency, Waka Kotahi may wish to
consider additional support for the Director in this role on a more permanent basis.
The cost implications of doing so would need to be determined at that point in time,
through assessment of how much additional FTE is needed and what skills or subject
matter expertise is required.

167.As these powers are not out of scope of what the Director can currently do, the key.
risk is that people do not understand the scope and application of these powers.
Consideration would need to be had as to the best way to communicate changesito
the wider public, including where they can obtain information reégarding any, extension
notices in play, or whether their vehicle is required to present feriinspection. This could
include outlining how vehicle owners would be notified ofla requirement,or change.

Option 3 implementation considerations (introduce new,emergencyypowers for the
Director)

168.Consideration will be needed with respect to-matginal cases, For example, how the
risks of an extension power with respect t@ older drivers=and drivers with medical
conditions may be monitored and manageds;shouldithese’drivers receive an
emergency extension to their driverJicence. These considerations could be addressed
through operational guidance.

Option 4c implementation consigerations (introdute new power to require a vehicle or
class of vehicles to present for'Wgépgctiop)

169.Additional work will be needed astowvhat the contents of a regulatory notice under
this option would leok'like, andthe,development of guidance to key sector
stakeholders (eg,"\€oF and WOE agents) on what the changes mean for them.

Option 4b implementaifon considerations (amend clause 11.3 of the Vehicle Standards
Compliance Rule@2002 to enable the Director to revoke a class of vehicles’
CoFs/WoFs)

170.Implementatiomconsiderations under this option include the potential development of
operational guidance to inform what level and types of evidence would be needed to
justify use of.this power. This could include the development of guidance to key sector
stakeholders (eg, CoF and WoF agents) on what the changes mean for them.
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How will the new arrangements be monitored, evaluated, and reviewed?

171.The Minister of Transport has overall accountability for the performance of Waka
Kotahi. The Waka Kotahi Board’s role is primarily to govern Waka Kotahi effectively,
and to keep the Minister informed of any potential issues.

172.The Ministry’s assists the Minister to carry out their role, through the administering of
legislation and tendering of advice to the Minister.

Option 3 (introduce Director emergency powers) potential monitoring arrangements

173.Monitoring the application of these powers could form a part of the Ministry’s
monitoring function of Waka Kotahi. An additional section could be added to the
monitoring report which requires Waka Kotahi to state whether the Director’s
emergency powers have been used over the reporting period. If they have, the
reporting could expand into more detail as to the purpose, impact and effect the'use, of
the powers had on the system, to determine whether the provisions were able to
successfully provide regulatory relief.

174.Monitoring could also take a similar approach as duringd¢he COVID-29Rule periods,
where information was monitored through data capture andiscontintied to be monitored
after the COVID-19 Rules expired to understand thé impacts the rule.amendments
had on the system.

175.As this power is tied to a declaration of national or local €mergency, the use of these
powers is constrained. The Minister would\€etain the power to disallow any notice
given under these powers.

Option 4c (introduce Director vehicle'glass ingpectign powers) monitoring
arrangements

176.The Board of Waka Kotahithas a/specifi¢rale‘in overseeing the performance of the
Director, including by enstringsthat the Director performs efficiently and effectively.
The use of this power.could/be menitored in the same way the Director’'s exemption
power under section 168D of the LTA’is monitored. This includes keeping a record of
instances wherethis power is used, it's purpose (why was it used) and scope (how
broadly does itapply).

177.The Minister would retain the ability to disallow any notice issued under this power.

Option 4b fintroduce-Rirector CoF/WoF class revocation power) potential
monitoring arfangements

178.A legislative requirement that the Director notify the Ministry of their intent to use this
power would,support the Ministry in its monitoring role.

179.Should the Minister disagree with the application of this power, any notice issued
underthese powers would be disallowable by the Minister.
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Regulatory Impact Statement: proposed
changes to penalty levels in the Maritime
space

Purpose of Document

Decision sought: This analysis is produced to inform Cabinet on the potential

options to address structural gaps in the Marine Protection
(Offences) Regulations 1998, and the Maritime (Offences)
Regulations 1998, and update penalty levels in the Maritime
Transport Act 1994. Options proposed include:

e creating offences and penalties to fill gaps in the
regulations;

¢ using the Effective Financial Penalties Policys\Framework
and Categorisation Tool to amend and Create hew
penalties;

e amending the penalties,imline with inflation; or

e maintaining the penalties at current levels.

Changes to the the MarinevProtection (Offences) Regulations
1998, and the Maritime (Offences), Regulations 1998 (the
Regulations) are'proposed in copjunction with changes in the
Maritime Trafisport Act 19944(MTA) through the Regulatory
Systems(Transport) Amendment Bill No. 2.

Advising agencies: Te ManaitvwWaka‘Ministry of Transport / Maritime New Zealand

Proposing Ministers: Minister of Fransport

Date finalised: 43 July.2022

Problem De}h’wv \ NS

Te Manati Waka Ministry, of\/Transport’s analysis has shown that our Maritime Regulations
are no longer fit for purpose, with offences and penalties that are missing or misaligned
with other legislation. Breaches of some of the maritime Rules, which the Regulations
enforce, currently, have no consequences either financial or otherwise. A secondary
problem exists’with the penalty levels in the Regulations and in parts of the MTA. Current
penalty levels were set in the 1990s and have remained unchanged. As a result, these
penalty levels no longer align with the level of potential harm, do not act as an effective
deterrentito unlawful behaviour, and do not allow Aotearoa-New Zealand to fully meet its
international obligations.

Executive Summary

The Maritime Transport Act 1994 (MTA) uses offences and financial penalties as parts of a
suite of tools to drive compliance within Aotearoa-New Zealand’s maritime transport
regulatory system.

Financial penalties (infringement fees and fines) support the transport system by
encouraging positive and responding to negative behaviour (particularly of a more serious
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nature). Infringement fees provide an intermediate step between education and
prosecution that allow regulatory agencies discretion in their enforcement approaches.

Te Manatd Waka - Ministry of Transport (the Ministry) has a statutory regulatory
stewardship role set out in Section (12)(1)(e)(v) of the Public Service Act 2020, which
states the public service principles are:

(e) to proactively promote stewardship of the public service, including of—
(v) the legislation administered by agencies.

The Ministry undertook a regulatory stewardship assessment of a selection of the offences
and penalties in the Regulations, prompted by operational feedback from Maritime NZ.
Following this, some offences and penalties in the MTA were considered (at the request/of
the Minister).

The focus of the review was to align the Regulations with international treaties. Aotearoa-
New Zealand, as party to various international treaties, is required te establish the
maritime rules and marine protection rules (the Rules) to fulfilits obligations‘under
international law.

Some treaties were signed before the current Regulations/Came into'place but have
subsequently been updated. Other treaties have been adopted since the Regulations were
enacted. The rules programme is delivered by Maritime"NZ withiguidance on policy and
prioritisation from the Ministry. As part of this delivery work{ Matitime NZ is responsible for
monitoring amendments to international treaties that Aotearoa“New Zealand has acceded
to and ensuring that our maritime rules réflectjour treaty‘obligations.

The Regulations set out the offences and subsequent penalties for breaching requirements
set out in the Rules. The Rules carrently have 285 provisions with an associated offence
and penalty in the Regulations.

During the review we identifiedsprovisians in the Rules (for example provisions under part
19 and part 300) that do sotthave an associated offence or penalty in the Regulations.
Other offences have beceme dissoeiated with the corresponding rules as the rules have
been updated independently of,.the Regulations, misaligning the offences with the
correspondingule,/92 provisions were classed as a high priority for rectification, given that
they had the'largest enfarcement gaps. Lower priority gaps will be addressed separately.

Applying the Effective Transport Financial Penalties Policy Framework and
Categorisation Teol

After the initial review of the Regulations, we reviewed their penalty levels. We applied the
Effective Transport Financial Penalties Policy Framework (the Framework) and
Categorisation Tool (the Tool) to set the penalty levels for the 92 new penalties. Most of
the existing penalties in the Regulations were set in the 1990s and have not been updated
since. We also assessed current penalty levels using the Tool to ensure alignment
between related penalties.

The Framework and the Tool provide the Ministry with a systematic approach to address
problems with financial penalties across the transport system. The Framework has
undergone a comprehensive policy development process over more than two years.

The Framework supports reviewing existing and setting new financial penalties in transport
legislation. It leads to penalties that are better aligned to levels of harm and more

Regulatory Impact Statement | 2



consistent across transport modes, as well as with other relevant regulatory regimes. The
Framework determines financial penalty levels with consideration given to four
effectiveness principles; these are:

e responding to an offence’s severity
e acting as a deterrent to undesirable behaviour
e proportionality

e considering the responsibilities and financial capacity of the person or entity in the
system

The Tool supports the Ministry and transport regulatory agencies to effectively implement
the Framework. The Tool outlines a stepped process to:

e categorise financial penalties according to the Framework principles
e assign penalty levels by points ‘earned’ under the different criteria

The eventual long-term outcome is that every financial penalty in the,transport regulatory
system will have a common connecting factor and be consistent aeross allitransport
modes. This is in line with the Ministry’s regulatory stewardship role.

The Framework and Tool are outlined in more detail in,the/®ption 2 @nalysis section.

MTA penalties

Once we reviewed the Regulations offences,and penalties, we‘were directed by the
Minister of Transport to review the offences and penalties set out in sections 64 to 67B in
the MTA. These represent some of the.mostseriouseffences in the MTA and so have
been dealt with in this first instance.“©ther offences in the MTA will be reviewed during the
recently begun comprehensive réview of the MiTA.

The current penalty level for theSe offencesds a maximum fine for an individual of $10,000
and a maximum fine for a hogly.Corporate of $100,000. These offences are well below
penalty levels applied forsimilar offending in more modern legislation such as the Health
and Safety at Work,Act 2015 (HSWA):

The different levels of financial penalties under the MTA and HSWA are creating
enforcement/challenges. Maritime NZ enforces the HSWA and its associated regulations
for work on board ships,“and“where New Zealand ships are places of work. However, the
HSWA does not applyto,non-commercial vessels or the management of a foreign vessel.
This means that maritime safety breaches by non-commercial (recreational) operators and
foreign operatorshin Aotearoa-New Zealand must be prosecuted under the MTA, which
applies toll ships (including commercial New Zealand ships) operating in NZ waters.

The 2020,Court case against China Navigation Company PTE Limited (discussed in detall
furthenbelow) highlighted this misalignment between the MTA and HSWA’s maximum
penalties. In this case, Maritime NZ elected to prosecute the stevedoring company
involved in the incident under the HSWA, as the HSWA provided more effective penalties
than the MTA.

Options Considered
This paper will consider four options.

Option 1: The status quo
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This option would leave the safety offences in the MTA unchanged and misaligned with
HSWA. Structural gaps in the Regulations would remain. Penalties would remain at their
current levels, which were set in the 1990s. This approach would not allow the Ministry to
effectively enforce compliance and deter undesirable behaviour. It would also mean that
Aotearoa-New Zealand’s maritime regulatory system does not adequately uphold its
international obligations.

Option 2: Address gaps, applying the Framework and Tool to update penalties

This option would update the MTA safety offences levels and address the structural gaps
in the Regulations via the RSTA 2 Bill, adding 92 new penalties where they are absent.
Some penalties would be renumbered and/or renamed where changes to the rules since
the Regulations were promulgated. This option would ensure our international obligations
are faithfully reflected in our compliance regime. Penalties would be set using the
Framework and Tool. This is a more nuanced approach and would allow us to considet
multiple factors when setting penalty levels.

Option 3: Address gaps and adjust penalties for inflation

This option would address the structural gaps in the Regulations and set or adjust
penalties in the Regulations and the MTA safety offences in-line withiinflation, using the
Reserve Bank’s Inflation Calculator Tool. This approgch weuld not take into account other
factors, such as equity, proportionality, or current bestregulatary best practice, when
setting penalty levels. Penalty levels in the MTA would be adjusted for inflation under this
option.

Option 4: Apply penalties to new offencestat 1994 levels

This option would address the structural gaps in the Regulations, setting new penalties in
line with the 1994 penalty levels{Safety offences+n the MTA would remain unchanged.

The Preferred Option

The preferred option iS,Option 2. Option 2 ensures Aotearoa-New Zealand’s compliance
regime reflects ourdinternationaltreaty*obligations. It also ensures penalties which respond
to the offences’ geyerity, act as\deterrents to undesirable behaviour, consider
proportionality;jand.take into account the responsibilities and financial capacity of the
person or entity inthe system«

The scale of this problem for the Regulations is hard to assess given that it is difficult to
calculate the effeCts of not having penalties. It is easier for the MTA penalties. The MTA
penalties were desighed to deter high-impact rare events, such as major safety breaches
resulting in.injury, death, or major pollution incidents. It is possible that the relatively low
penalties‘compared with equivalent safety regulation such as HSWA are not sufficient
disincentives for foreign flagged vessels to uphold the regulations.

In lieu ofSpecific maritime data, we have used the Framework and Tool to set proposed
penalty levels, to reduce the level of risk in the maritime transport system. This accounts
for multiple factors which are not included in Option 4. Only basing the updated penalties
on existing penalties could lead to ineffective penalties, and in extremis, regulatory failure.
Option 3 likewise, while adjusting for inflation, would not address whether the original
penalty levels were appropriate. Option 2 allows for a more holistic approach that accounts
for multiple risk factors. It also aligns penalty levels with other relevant legislation, such as
HSWA for the MTA penalties.

While the technical and highly specialised nature of the Maritime Rules makes it harder to

guantify the potential revenue derived from the new penalties, the increased penalties will
more effectively deter undesirable behaviour in the maritime transport system. These
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proposals are targeted towards international and/or large shipping vessels and commercial
operators, rather than recreational boat users or smaller commercial operators. Given that
we are moving towards harmonisation with international standards (and most large
commercial operators uphold these standards) the impact on stakeholders should be
relatively minor and non-controversial.

Stakeholders and the General Public Views

Consultation on the proposals yielded six submissions. One submission, on behalf of the
New Zealand Federation of Commercial Fishermen opposed changes to financial penalties
in the Regulations but supported changes to the MTA-level penalties and filling the gaps in
the Regulations. The other submitters, representing local government and commercial
shipping supported the changes. Officials met via Zoom with one peak body representing
commercial shipping. This group did not wish to discuss the proposals relating to offences
and penalties and supported the changes.

Specific objections to increasing the maximum level of fines and\fees,relatedrto the'small
size of many fishing companies — often owner-operators operatingtin a company structure.
Smaller operators, the submitter claimed, would be penalised at the same level as large
companies despite effectively operating as individuals. The submittef-did"not comment on
the differentiation between specially regulated individuals and companies.

Limitations and Constraints on Analys‘is\t ,(\\/

Lack of Demographic Data

There is no demographic data available on_eurrentinfringement notices. This makes it
hard to evidence whether thelchanges to penalties would disproportionately affect some
demographic groups. However;-as outlined,in the section above, the penalties are most
likely to fall on commer€ial maritime’entities registered overseas, or companies, or
individuals who are in breaCh of Maritime related bylaws. Due to lack of data, and because
the Regulations are eredting new,penalties, it is hard to attribute specific domestic
commercial entities that that these proposals may affect. It is possible that noncompliant
fishing vessel.owners or masters may be most affected. If these proposals are realised, we
will undertake to analyse/any trends in fines that are issued as part of our regulatory
stewardship worksrogramme.

Issues at Consultation

When consulting on the proposed new penalty levels, we were constrained by the lack of
submissions:. Of the six submissions, three were from regional councils, one was from a
harbouramaster, the remaining two from peak bodies representing small fishermen and
coastal shipping. There were no individual submissions, or submissions from marine
transport or recreational boaters.

No submitters submitted on individual penalties. One submitter opposed changes to the
Regulations and the maximum level for fines.

Scope of RIS limited to Penalties Review

Non-financial enforcement options, such as education, licence revocation and prosecution,
are not covered by this RIS. This paper will not discuss the appropriateness of financial
penalties as a regulatory tool. It will focus on ensuring structural issues with the

Regulatory Impact Statement | 5



Regulations and the updated penalties are fit for purpose within Aotearoa-New Zealand’s
broader regulatory system. Other penalties will be looked at separately during a review of
the MTA which is currently scoping.

Responsible Manager(s) (completed by relevant manager)
Megan Moffet

Manager

Regulatory Policy

Ministry of Tfansport

y

31/08/2022
Quality Assurance (completed by QA panel) o : O:O
Reviewing Agency: The Ministry of Transport

Panel Assessment &  [enter text here]
Comment:

Section 1: Diagnosing the palcy prohlem

What is the context behind thespolicy prohlema and how is the status quo
expected to develop?

The maritime domain in Aotearoa:New Zealand is complex and diverse, and the
maritime industry is a majer contributortoyand enabler of, the national economy

As an island nation distant’from its, markets, Aotearoa-New Zealand is almost totally reliant
on efficient internatienal shipping.forimports and exports. Around 1000 different international
ships enter Aotearoa-New Zealand\waters each year making nearly 2,750 voyages and
around 5,000-6;000,port calls.! Ships visiting Aotearoa-New Zealand include bulk carriers,
container ships; oil tankers, vehicle carriers and cruise ships. The domestic coastal shipping
sector is made up of M NZ flagged vessels (ferries, bulk cement carriers, tankers, dredgers,
containerships), and two*foreign flagged Cook Strait ferries, which carry approximately four
million tonnes of freight per annum around Aotearoa-New Zealand.?

The maritime,sector is a high-risk environment. Activities that take place in the maritime
transport'system and marine environment involve safety, security, and environmental
hazards, Government regulatory intervention is necessary to:

e ensure that members of the maritime community take account of all hazards and risks
and protect themselves, others, and the environment

e uphold international conventions Aotearoa-New Zealand is party to

1 Maritime New Zealand, Briefing to incoming Minister, November 2020, pg 18.
2.
ibid.
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The maritime transport regulatory framework is underpinned by domestic policy,
legislation and international obligations

The Maritime Transport Act (MTA) is the primary legislation for the regulation of maritime
safety and the protection of the marine environment. The MTA sets out the broad policy,
while maritime Rules provide the detailed requirements for compliance with the MTA.

The maritime rules are largely based on Aotearoa-New Zealand’s obligations under
international conventions establishing obligations for the safety of life at sea, seafarer
competency standards, requirements for ships, and prevention of pollution. These include:
the Convention for the Safety of Life at Sea 1974 (SOLAS), the International Convention on
Load Lines 1966, the Convention on the International Regulations for Preventing Collisions
at Sea 1972, the International Convention for the Prevention of Pollution from Ships 1973
(MARPOL) and its annexes, and the International Convention for the Control and
Management of Ships’ Ballast Water and Sediments 2004.

Maritime New Zealand (Maritime NZ) is the primary regulator underithe MTA. Other.
regulators include local authorities who appoint harbourmasters, Maritime NZ operates under
the VADE model of regulation. The VADE (voluntary, assisted, directed, enforced) model
assumes that most maritime participants want to comply with the rules set out under the
MTA, and only a small minority choose not to comply. Under this modelpa.number of
graduated steps are taken before an offender receives.a penalty.

The offences in the MTA, and the Regulations made under it; are ‘enforcement mechanisms

for the maritime Rules. The Marine Protection (Offences), Regulations 1998 and the Maritime
(Offences) Regulations 1998 (together the,Regulations)‘ereate infringement offences. Using

infringement notices/fees to deter lower:leveloffending,is a standard practice in compliance

regimes, both internationally and in Aetearoa-NewZealand.

Infringement notices are appropriate for addressing breaches of the maritime rules that are of
relatively low seriousness and involve straightforward issues of fact under the ‘enforced’
component of the VADE model=infringement notices and fees bridge the gap between
interventions such as warpings and presecutions.

At the other end of‘the\spectrum, the offences in sections 64 to 67B in the MTA constitute the
most serious maritime’offences and relate to serious safety breaches. The offences in
sections 64 t6,67B-of the MTA apply to domestic vessels, but also represent the main
offences for ships notiyregarded as workplaces under the Health and Safety at Work Act 2015
(HSWA). These ships are'foreign flagged vessels operating in Aotearoa-New Zealand.

Maritime NZ is“a designated agency under section 191 of HSWA. Maritime NZ performs all
the functiops and exercises all the powers of the regulator under the Act, regarding work on
board Aotearoa-New Zealand flagged ships (previously undertaken by Worksafe).

Maritime NZ therefore regulates some vessels under two regimes that partially, but do not
completely, overlap.

Offences and penalties within the maritime transport regulatory framework have not
been maintained appropriately

The MTA offences are largely unchanged from 1994, when the MTA was enacted, excluding
section 67A and 67B, which was inserted in 2013.

The Regulations have been in place for over 20 years with one non-technical amendment to
the Maritime (Offences) Regulations in 2003 and non-technical amendments to the Marine
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Protection (Offences) Regulations made in 2005 and 2006. These amendments were usually
in response to changes to a single maritime rule.

The age and lack of maintenance of this aspect of the maritime transport regulatory
framework has led to the issues outlined in the problem section below.

Previous Regulatory Impact Assessments

The last time the penalties set out in the Regulations went through a regulatory impact
assessment (RIA) was in 1998, when the Regulations were created. The RIA dealt with the
safety-critical nature of certain maritime rules, and the need to successfully regulate maritime
activity. The outcome of the RIA was the creation of regulations prescribing offences for
breaches of certain maritime rules and setting the level of fines that may be imposed for the
breaches. At the time, the analysis was unable to account for the likely level of offending due
to a lack of data. Since 1998, changes in regulatory practice, as well as inflation mean that
the penalty levels no longer effectively disincentivise the behaviours they were designed t0
deter. In some areas, the Regulations are also misaligned with international treaty obligations
that Aotearoa-New Zealand is party to.

The MTA preceded the introduction of Regulatory Impact Statéments, as it.predated the RIA
system.

There are links to other work programmes

The Ministry has developed the Effective Transport, Financial-Penalties Policy Framework
and Categorisation Tool to ensure consistency.and appropriateness of penalties within the
transport regulatory regimes that the Ministry‘oversees,

The Framework and the Tool 3providesthe Ministry with*a.systematic approach to address
problems with financial penalties across the transport'system. The Framework has
undergone a comprehensive policy development process over more than two years.

The Framework supports reviewing existing, and setting new, financial penalties in transport
legislation. It enables pepalties that are hetter aligned to levels of harm and more consistent
across transport modes;,, as well as with other relevant, modern, regulatory regimes. The
Framework involves+«a proeess te.determine financial penalty levels based on considering
four effectivenesg’prineiples, these,are:

e responding te the offence’s severity

e acting as'a deterrent'to undesirable behaviour

e proportionality

¢ considéringithe responsibilities and financial capacity of the person or entity in the

system

The Taol supports the Ministry and transport regulatory agencies to effectively implement the
Framewark. The Tool outlines a stepped process to:

e categorise financial penalties according to the Framework principles

e assign penalty levels by points

The eventual long-term outcome will be that every financial penalty in the transport
regulatory system will have a common connecting factor and be consistent across all

3 https://www.transport.govt.nz/assets/Uploads/Effective-Transport-Financial-Penalties-QA-May-2022. pdf
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transport modes. This is in line with the Ministry’s regulatory stewardship role set out under
section 12 of the Public Service Act 2020.

The Framework and Tool are outlined in more detail in the option 2 analysis section.

The Ministry has used the Framework and Tool to inform proposed penalty levels for the
Road Safety Penalties Review, for some serious offences in the Civil Aviation Bill, and a
series of lower-level offences in Civil Aviation. Using the Framework and Tool in different
maritime, aviation and land contexts demonstrates the Ministry’s consistent, evidenced
approach to reviewing penalties, and our confidence in the robustness of the Framework and
Tool.

What is the policy problem or opportunity?

Nature of the problem

Regulations

The Regulations set out the offences and subsequent penalties for breaching requirements
set out in the Rules. The Regulations are made under the Act-by the Geverrior-General,
subject to the limits set out in the empowering provisiahss and are,a forin of secondary
legislation. The Rules are made by the Minister, and“are\a formeoef.secondary legislation.
Rules are used for minor and technical regulationsin the maritimestransport sector, whilst
offences in the Act are for more severe offences;"and ofteh,attract more severe penalties.

The Rules currently have 285 provisions with ah assaciated offence and penalty in the
Regulations. The regulator, MaritimedNZ, asked far, a'réview of the Regulations as it was no
longer able to use the infringementregimé as intended when the MTA was passed in 1994
as many rules had no associated infringements.

The focus of the review was te.identify any inconsistencies or gaps in the Regulations and
propose solutions. While the ' majority of rtl€s have related infringement offences, breaches
of some rules effectively have no consequences (for example provisions under Part 19 and
Part 300 had no pénalties). Theresare also anomalies where the Regulations refer to revoked
rules or where eross réferences de not correspond to the correct rule provision. This meant
for many rules Maritime NZlacked an intermediate step between prosecution and warning
for lower-level offending.

A secondary objective of the review was to ensure the Regulations fulfilled Aotearoa-New
Zealand’s obligations under international maritime conventions. Some conventions were
signed before the Regulations came into place but have subsequently been updated. Other
treaties have been adopted since the Regulations were enacted. These changes to the
regulatory system were the primary causes of the misalignment and gaps in the Regulations.

During the review Maritime NZ identified 92 provisions as high priority for rectification, which
had no penalties assigned to them at all. Lower priority gaps will be addressed separately.

Once the review identified the gaps in the Regulations, proposed penalty levels needed to be
set. As outlined above, the current penalty levels were set in the 1990s and have remained
unchanged.

Our analysis using the Framework and Tool showed that duplicating the existing penalty
levels for the new offences would simply perpetuate a set of ossified penalties within the
maritime transport sector. Our analysis also indicated the current penalty levels, many of
which Maritime NZ identified as out of date, would only become less effective deterrents as
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time goes on. This will be exacerbated by inflation and could (and arguably has) led to
regulatory obsolescence. Under our regulatory stewardship obligations, the Ministry is
responsible for ensuring that penalties are applied in a clear, evidenced, and effective way
across all transport modes, and this exercise offered an opportunity to do this in relation to
maritime penalties.

Maritime Transport Act safety penalties are not in line with equivalent HSWA regime

In 2020, the Tauranga District Court fined Singapore-based China Navigation Company PTE
Limited $24,000 and ordered it to pay reparations of $30,000 after a stevedore was seriously
injured when he fell from one of the company’s ships in Tauranga.

China Navigation was charged under the MTA, which prohibits “dangerous activity involving
ships or maritime products” (section 65). The company pleaded guilty.

The Court noted the maximum penalty for this offence is $100,000 under the MTA, in
contrast to $1.5 million under the HSWA. An overseas shipping company cannot pe‘eharged
under the HSWA. However, Maritime NZ elected to also prosecute the stevedoring company
involved in the incident under the HSWA, as the HSWA provided mere effective penalties
than the MTA.

In light of this difference, the Ministry also reviewed thesperalty amounts’in the MTA safety
offences using the Framework and Tool. The intent of‘the review was to remove the
misalignment between the MTA and the HSWA.

Scope of the problem

The scope of this policy issue is relatively narrow, focussing on gaps in the Regulations and
disparity between offences and penaltieS\set out in segtiens 64 to 67B in the MTA and
corresponding offences in the HSWA.

Scale of the problem

The scale of the policy problem is*hard to assess given that the penalties in the Regulations
are intended for offendipg thdt is serious‘endugh to warrant enforcement action but not so
serious that prosecutionmis requiredy, For Rules without associated penalties it is difficult to
determine the effegt of not having a-penalty, however where there is no existing penalty there
is no disincentiveifor disregarding, rules.

The MTA penalties-(which require a prosecution) are intended to deter high-impact rare
events, such aswnajor safety.breaches resulting in injury, death or major pollution events. As
outlined in the original RIA for the Regulations, not having significant penalties for these
offences would make them ineffective deterrents and could lead to a major maritime incident.

As alluded to@bove, the enactment of the HSWA in 2015 created a severe disparity between
the safety @ffenees in the MTA and the HSWA, meaning prosecutions for safety offences
under thesMTA would have different outcomes when compared to similar offences
prosecuted under the MTA.

Since 1994, there have been 186 prosecutions under sections 64—67B of the MTA. Forty-
seven of these have been made since January 2015. S65A and 67A are more likely to be
used against foreign-flagged vessels, although section 65 was used in the case referred to
above. It is possible that the disparity between the penalty levels in the MTA and HSWA
have the perverse effect that the MTA penalties are considered to be a cost of doing
business by foreign ship owners, given their relative leniency and low potential cost.

The purpose of the RSTA is to make moderate-impact improvements to transport legislation
to clarify regulatory roles, responsibilities, and requirements in the regulatory system; to

maintain safety through responsive regulatory action; and address inconsistencies, improve
system efficiencies, and remove duplication. As such, we do not expect the impact of these
penalty level adjustments to be controversial or far-reaching, not least given that part of this
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work is to implement international standards which are already in place in many Port States.
Instead, they form part of our regulatory stewardship work plan, which includes routine
reviews of penalty levels across the transport system in line with our obligations under the
Public Service Act 2020. This is reflected in the low number of responses to our consultation
on these proposals (six).

Stakeholders

The proposed changes apply to one Part of the MTA, 11 Rule Parts under the Maritime
(Offences) Regulations and 21 Rule Parts under the Marine Protection (Offences)
Regulations. The main stakeholders are affected in the following ways:

e Foreign and domestic shipping companies (32 Rule Parts)
e Commercial fishermen (three Rule Parts)
o Recreational boaters (one Rule Part)

Increasing the penalties is likely to drive more awareness of safe practicesrand compliance
with the maritime transport rules, regulations, and laws. This is likely'te,have & positive effect
on the safety levels within the maritime transport system, andJead te a more robust
legislative underpinning of maritime transport.

The Ministry released a discussion document containing 22 proposalsiin May 2022 for six
weeks. Four of those proposals are within the scope.oOfit¢his’analysis, The consultation
document was shared with:

e regional councils with harbourmasters,

e harbourmasters

e port companies (18),

e councils with ports (18)

¢ the harbour pilots and shipmasters uniohsy
e commercial shipping op€rators

e Government agenciés

e Maritime law community

e Coastguard

Officials met via*Zoom with one peak body representing commercial shipping. This group did
not wish to discuss’the_proposals relating to offences and penalties and supported the
changes.

Consultation on.the proposals yielded six submissions. One submission, on behalf of the
New Zealand Federation of Commercial Fishermen opposed changes to financial penalties
in the Regulations but supported changes to the MTA-level penalties and filling the gaps in
the Regulations. The other submitters, representing local government and commercial
shipping supported the changes.

Specific objections to increasing the maximum level of fines and fees related to the small
size of many fishing companies — often owner-operators operating in a company structure.
Smaller operators, the submitter claimed, would be penalised at the same level as large
companies despite effectively operating as individuals. The submitter did not comment on the
differentiation between specially regulated individuals and companies.

Minority Groups
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We have identified that the primary Maori interest in these proposals would lie in the
proposals that apply to fishing vessels and recreational fishers. For example, Sealord is a
major fishing company 50 percent owed by Maori which harvests up to 60 percent of the
quotas of nearly 40 iwi.

Owners and operators of fishing vessels would be affected by offences relating to Part 6 of
the MTA and rule parts 19, 20, 22, and 73 (if on an international voyage). This is 18 offences,
(or 31 if on an overseas voyage) of 295 offences. Maori have considerable fishing assets and
guota. However, we consider the interest to be small, given the only stakeholders affected
would be those breaching maritime rules and the tikanga of kaitiakitanga and manaakitanga.
It is unclear whether the smaller operators referenced above belong to minority groups.

Maori recreational fishermen would be affected by the changes to penalties for offences
relating to Part 22 (2 offences).

These changes to the Regulations are unlikely to disproportionately effect minority greups,
where there is compliance with existing maritime rules or the Act. The_ new penalties+in the
MTA will not apply to compliant minority groups.

Whilst changing penalty levels could affect these companies if they are found te,be in breach
of maritime rules, a new penalty regime would not changesthe regulatory‘expectations on
these companies or Maori participants in the maritime transport system,

What objectives are sought in relation tQ thje ‘policyN\problem?

The objectives sought in relation to this policy, isste are putlined below. Criteria have been
specifically developed to assess options te,remedy outcof-date penalties.

General need to care for legislation

Legislation is an asset that requires maintenance-and care over time. Maintaining a clear
structure and coherence to the/matritime regulatory system and legislation is necessary to
safeguard this and the integrity of the maritime transport system for all New Zealanders.
Effective regulatory stewardship entails regularly assessing legislation to ensure it is
effective, fit-for-purposerandsaccessible. In the Maritime transport system this also entails
implementing interpational conyéntiens and amendments to international conventions that
Aotearoa-New Zealand'is party te, and ensuring that penalties for breaches of the MTA and
associated regulations are‘transparent, proportionate, effective, and are consistent with other
transport modes,

Harmonisation with International Standards

We are also obliged under international treaty agreements to introduce a range of new
penalties ipto the maritime system. These penalties are in line with global best practice and
are set by, expert working groups at the IMO level. Aotearoa-New Zealand works at IMO to
establish internationally agreed rules on maritime transport regulation, as much of the
international shipping industry is global and so the regulatory regime requires international
harmonisation. Aotearoa-New Zealand attends and contributes to the IMO’s working groups
and Assembly, and looks to shape these regulations where they may affect our aviation
sector.

Ensuring Penalties are Fit for Purpose

As outlined above, the purpose of this policy intervention is to realign penalty levels and not
to re-examine the rules and offences themselves. We want to ensure that maritime penalties
effectively deter unsafe behaviour in the maritime transport system. To be effective, penalties
need to be proportionate to the level of harm that could be caused by a breach of maritime
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rules. We also want to ensure that all rules have a corresponding penalty, where this
currently does not exist. Penalties need to be fair and account for equity and Te Tiriti 0
Waitangi considerations but are primarily a tool for ensuring compliance with safety and
environmental considerations within our maritime transport system.

Potential Equity, Competition or Behaviour Problems

We do not foresee any equity issues with this policy as it is largely aimed at corporations and
shipping companies. In terms of competition, the Aotearoa-New Zealand shipping industry is
very small, with only eleven Aotearoa-New Zealand flagged vessels. In addition, there are
875 registered commercial fishing vessels that will be affected by some of the proposals.
Fifty of these vessels are owned by the largest fishing companies such as Sealord and
Talleys.

We do not view the updated penalties, nor harmonisation with international standards as
having any new effects on the competitiveness of the shipping market. Finally, we de-not
think this policy is likely to lead to any new behavioural problems, butds likely to strengthen
the dis-incentive towards unlawful behaviour and ensure consistency,aeross similar
regulatory regimes in Aotearoa-New Zealand
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Section 2: Deciding upon an option to address the policy

problem

What criteria will be used to compare options to the status quo?

We have used a regulatory stewardship lens to assess the options. The following criteria
support the overall objectives of the regulatory stewardship and provide a more specific
framework against which to measure individual options.

Criteria

What this means

Effectiveness

This is the degree to which a policy intervention is successful in
providing assurance that risks in the system can be identified and
resolved quickly.

From a regulatory stewardship perspective this entails ensuring thatthe
system is coherent and consistent and utilises\best practice from-other
transport regulators.

Safety

This is the level of improvement and protection from hafm for people,
infrastructure and other interests. Safetys=is a corfé~eutcome/component
of the transport system.

For the maritime transport syStem, Safety means the ability for the
intervention to be reasonably, practical to prevent harm (to persons,
property or the environment)“and to minimise risk of harm and
damage.

Responsiveness

This is the level at'which the intervention strikes the right balance
between compliance’(voluntary) ‘and enforcement (coercive) of
regulation. This criteriop-aims+to assess the flexibility and
appropridteness of requlatery powers and responsibilities.

For the maritime,system, responsiveness means not curtailing the
ahility of.the pattieipants to identify, manage and treat their own risks;
while setainingithe powers of the safety regulator to intervene when
reguired and\appropriate.

Proportionality:

This 1S\the,assessment of the impact/intensity of the intervention power
and the'size and scale of the policy problem. This criterion aims to
assess the impact of a regulator power in terms of its necessity and
réasonableness when responding to an action, and whether it is either
excessive, inadequate or ‘just right’.

In the maritime transport system, the proportionality of an intervention
aims to strike the right balance in the interest of the risk presented by
maritime transport and the ability of operators and licence holders to
reduce, treat and mitigate the risks, with the intervention powers that the
regulator can/should exercise.

Harmonisation

As a signatory to 28 IMO conventions and protocols, Aotearoa-New
Zealand has agreed to implement common international standards, in
some areas. This includes when treaties are amended or updated.

4 Generally, a regulator will help guide compliance through non-regulatory interventions (information and
education, non-statutory warnings) but also needs to be equipped to take regulatory interventions (statutory
warnings, license suspensions, prosecutions) when deemed necessary.
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In the maritime system, this ensures that international shipping entities
have a clear idea of the standards expected of them globally and
ensures a consistent and safe maritime environment wherever
countries have acceded to and implemented IMO treaties.

What scope will options be considered within?

Due to the regulatory nature of the problem, the scope of options to address the primary
problem are binary: to address the structural problems with the Regulations, or not to
address them. Once a decision is made, the options for resolving the secondary problem are
choices between making no changes to penalty levels, adjusting for inflation, or using
another method of deterrence.

As discussed above, the interventions pertaining to the Regulations and offences in the-MTA
have been limited to sections 64 to 67B. This is linked to a specific Ministerial request, The
wider body of the MTA and its continued regulatory relevance will be,acceunted fornin the
upcoming MTA review. The review will use regulatory stewardship\principlessset out in the
Public Service Act 2020 regulatory law, to ensure that it is still'fit\for purpose.

With the regulatory changes that relate to international tréaty=ebligations, Aotearoa-New
Zealand is limited by the scope of the treaty obligations that\‘come,from.the IMO. As outlined
above, Aotearoa-New Zealand is a member of theAM@ ‘and is able.to influence the outcome
of treaty changes at working group level within the erganisation\Hewever, once these have
been decided upon, Aotearoa-New Zealand has less of amability to influence these
regulations at a national level. Most of the«egulations that will be updated cover mainly
international shipping and will have little.or no"Consequence for Aotearoa-New Zealand
flagged ships.

Only regulatory options have been ‘consideredias‘part of these policy interventions. At this
stage we did not have the capacity/to analyse,the appropriateness of penalties as a tool, but
simply sought to understandjif'the existing penalties in the maritime transport system were
set at adequate levels. A fulsome analysis of the Regulations will be taken forward with the
upcoming MTA at which peint other.regulatory options will be considered, where there are
not pre-existing iMternational treatysobligations.
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What options are being considered?

All options apart from Option One would require legislative change to address the structural
gaps in the Regulations, and to set and revise the offences and penalties in the Regulations
and the MTA.

Option One — Status Quo

Description

This is the baseline option with no operational or legislative changes, and maintains the
current state. This current state would see all penalty levels remain the same without any
changes from the levels set in the 1990s. Aotearoa-New Zealand is also at risk of not
upholding its international obligations agreed to at the IMO and penalties risk misalignment
with other related regulatory regimes, such as under HSWA.

Analysis

There is a risk to the integrity and safety of the maritime transport system/if the current
penalty levels are maintained.

This approach would not allow Maritime NZ to effectively enforce compliancé and deter
undesirable behaviour. It would mean that provisions in the/Rules (foriexaniple provisions
under part 19 and part 300) would continue not to havé an associated @ffence or penalty in
the Regulations, while other offences would continuesto\be disseciated with their
corresponding rules. Where offences do have associated penalties, they will remain at levels
set in the 1990s, and will not be reassessed ingingywith inflation and updated regulatory
practice.

MTA penalties

The MTA penalties are intended to deter high-impaet rare events, such as major safety
breaches resulting in injury, deathior'major pellution events. Not having significant penalties
for these offences, as is currently.the‘case,would make them ineffective deterrents and
could lead to a major maritime incident. Préserving the Status Quo would also maintain the
discrepancy in the MTW penalties with similar safety offences set out under HSWA.

Regulations and Internatignal Obligations

Not acting to update the Regulations would mean that we are not aligning Aotearoa-New
Zealand’s mafitime regulatery system with our international obligations. Aotearoa-New
Zealand has signed up to"IMO treaties in order to promote good global maritime governance,
including in our ownstransport systems. Respecting the rule of international law, and leading
by example are key tenets of Aotearoa-New Zealand’s regulatory philosophy, and where
possible we lgok te,maintain these principles in our own regulatory practice.

Option Two~ Fill regulatory gaps, applying the Framework and Tool to update
penaltjes

Description

This option would address the structural gaps in the Regulations by creating new penalties
where there are none, and matching penalties to rules where they have become
disassociated from the regulations. This would be done through the Ministry’s Effective
Transport Financial Penalties Framework (the Framework) and its accompanying Tool (the
Tool) to set offences and penalties. The tool would also be used to test, and if necessary,
update the current penalties including those in the MTA and Regulations. This option would
be implemented via the RST2 Bill.
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Under this option there are five types of changes to the offences and penalties in the
Regulations. These include:

Creating new offences

Merging offences

Removing offences

Adding infringement penalties

Setting new financial penalties (which can both increase or decrease)

20T

The full list of the changes proposed under this option and detail on who they would apply to
are detailed in Appendix Il (Maritime (Offences) Regulations 1998) and Appendix Il (Marine
Protection (Offences) Regulations 1998).

The proposed changes to the MTA safety offences are :

Section Title Maximum fine for faximum fine for
individual corporate
£ Unnecessary danger caused by holder of maritime £150,000% 59,500,000
document (this includes all masters and ship owners) P +96-086
&5 Dangerous activity involving ships or maritime 950,000 £1,500,000
products %10,009 $100,000
BEA Froceeding without pilot contrary to MaritimeRulSs 3 1S0W0T* $1,500,000
ar direction given under section 60A £:ocho +96-08¢6
&7 Communicating false information affacting safety $30,000 $1,500,000
+18.600 300, 400
BTA Offence for submerged loag liftes $150,000* $1,500,000
%15,000 ¥1o6;066
&78 Other offences £50,000 £1,500,000
18,600 S100,000

The offences propoSed to be amended under this option also include a possible alternative
penalty of imgrisonment forup to twelve months for individual offenders. Except for the
section 67 offence, these offences are also liable for a further variable fine under section 409
of the MTA, linked te-the commercial benefit derived from the offending.

Creating new offences

Some rules’have no corresponding offence in the Regulations, meaning there is no
conseqguence to address non-compliance or to deter offending if other tools such as
education have not improved compliance rates amongst marine transport participants.

In all but two cases, the rules covered by the offences that this option would modify will put
international conventions into effect. Not implementing a corresponding offence to meet
these new rules could lead to a reputational risk for Aotearoa-New Zealand, where our rules
lack a corresponding consequence for non-compliance.

Merging offences

Some offences that were historically broken into subsets (where differing penalties applied to
different circumstances) have now been determined to have the same penalty under the
Framework. In these cases, it makes sense to merge these offences into a single offence.
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Removing offences

Some offences do not require a rules-level offence as they are serious enough to always
have an offence under the Act. Some offences are being removed as the relevant rule has
been revoked.

Adding infringement penalties

Some offences are straightforward and easily provable (termed ‘strict liability’ offences) and
according to the framework would be appropriate for infringement fee penalties for lower-
level offending. Prosecution and subsequent fines would still be available for more serious
offending.

Setting new financial penalty levels

The financial penalties for fees and fines have either not been reviewed for a long timeor
have been reviewed on an ad-hoc basis, and no longer reflect the levelof harm assocCiated
with the offending or undermine the deterrent effect of the penalty.

The Framework has been applied across all maritime offences to eqsure that\penalties are
consistent for similar forms of offending. In some instances, the fee/fine associated with an
offence is decreased. In other instances, the fee/fine increases. A full list"ef the proposed
penalty level changes can be found in Appendix |. Consolidated list of.offence and penalty
changes.®

The Framework is a systematic and principles-based/frameworkjthat provides a guide to
setting financial penalty levels in primary and'seeondary/transport legislation. The Tool helps
to apply the framework to offences. The Framework was developed in consultation with
Ministries including the Ministry of Justice,and has, been‘refined over time, including while
developing the offences under the CivihAviation.Bill ‘eurrently before Parliament.

The Framework involves a proeess to determine financial penalty levels by considering four
principles:

e Respond to the seveérity of the offence: this involves assessing the type of harm an
offence isdikelynto resultinyor has caused, and its associated severity. This will also
take intevaccount the likelihood of the harm if an offence happens (low, medium or
high). The"Framework identifies three harm types:

o System,—this'is harm to the transport regulatory system itself by breaching a
reguirement. It does not constitute an inherent or tangible harm to people, the
enviranment or property. For example, not having the required maritime
document doesn’t harm anyone but it does undermine the requirement in the
system to keep people safe. All offences constitute some level of system
harm.

o Safety — this is an actual harm, or risk of harm, to people. For example,
actions that may cause injury or death like operating a ship recklessly while
under the influence of alcohol.

o Environmental and property — this is an actual harm, or risk of harm, to the
environment or property. For example, discharging hazardous substances into
the marine environment or crashing a vessel.

5 Increases in penalty levels will largely only impact fines that apply to body corporates (with the exception of
131.29(3) which proposes an increase to the fee payable by body corporates, as well as a fine increase),
and Special Regulated Individuals (SRIS).
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e Act as a deterrent to undesirable behaviour: Penalties should be at levels that make
the negative consequences of incurring a penalty greater than the perceived benefits
of committing the offence.

e Be proportionate: Penalty levels should be proportionate to the actual or potential for
harm, as assessed in principle 1 (severity of an offence). This proportionality should
also be consistent for penalties within and across transport modes and with relevant
external regulatory frameworks.

e Consider the responsibilities and financial capacity of the person or entity in the
system: Penalty levels should reflect the different expectations and additional
responsibilities these groups have in the maritime system, to distinguish, for example
the difference between a recreational boater and a professional skipper or ship’s
master.

The Tool contains a number of steps to determine the penalty:

Step 1: Consider the offence’s design, use and associated data (such/as the harms'that have
resulted from breaches, or how often the offence is used).

Step 2: Assess the offence’s severity. This includes documenting the potential*consequences
of the offence including the three harm types listed above.

Step 3: Identify the type of offender the penalty would.applyto such as@n individual, a
‘special regulated individual’ or a business or undertaking:

Step 4: Use the tool to assign an initial penalty levelnincluding for the different types of
offenders. Also consider whether infringement fees are appropriate.

Step 5: Check the initial penalty against.the two remaining Framework principles, deterring
undesirable behaviour, and being proportionate (ineluding whether consistent with other
offences and whether it is fair).

Step 6: Refine the financial penalty including ‘considering whether adjustments are necessary
to increase deterrence onincrease proportionality.

Following these six stepsithé penaltiessundergo an independent moderation process.
Analysis

In 2021, following the development of the Effective Transport-related Financial Penalties
Policy Framework, thé\Ministry of Transport developed the Financial Penalties
Categorisation Toal (the Tool). The Tool helps apply the Framework to set transport-related
infringement feestand-fines applied by a court. It provides a step-by-step categorisation
process for determining financial penalty levels in transport legislation, that is coherent and
better alighed to'severity and risk of harm.

The Framework and the Tool provide a more fit-for-purpose approach to prescribing
transport-related financial penalties, ensuring they are consistent, fair and effective across
transport modes. For example, the Framework differentiates between individuals and
‘specially regulated individuals.’ If an individual is acting in a professional capacity, they are a
specially regulated individual. Regulators usually have extra expectations regarding the
conduct of specially regulated individuals, so the Framework and Tool allow for a
corresponding increase in penalties targeted at these system participants, when compared to
those that related to individuals operating in a personal capacity.

As the maritime regulator, Maritime NZ manages compliance within the maritime transport
system to achieve its aim of a maritime environment that is safe, secure and clean. Maritime
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NZ has a range of tools, or interventions, available when non-compliance with rules is
identified. Some tools are designed to assist maritime sector participants to get things right,
and others are about using enforcement, where necessary. These tools include:

a. providing information and educational materials to operators

b. giving advice and suggesting improvements in safety and marine environment
protection

c. issuing safety updates and advisory circulars

d. issuing infringement notices

e. issuing notices requiring corrective action on deficiencies or improvements to
be made

f. imposing conditions

g. investigating, and issue warnings

h. detaining vessels

i. prohibiting port operations or other potentially harmful agtivities

j- suspending or revoking a seafarer’s licence

k. prosecution®

When a full range of regulatory tools are not available (for example, when a criminal
prosecution is the only available option, or where no offenCe’is identified in.the Rules),
Maritime NZ’s ability to regulate effectively is limited. Séction 201 of the”Act allows for
regulations to be made setting infringement fees and.maximum,_fines before a court.

Financial penalties (infringement fees and fines) arevimportant tools to support the transport
system, as they can encourage compliance andirespongd‘tonnegative behaviour.

To be effective, financial penalties need.to be-tp-to-@ate, consistent, proportionate to harm
and fit-for-purpose.

Current penalty levels across transporst legistationnare inconsistent, were developed arbitrarily
and in isolation, and are often diSproportienate to their severity and risk of harm.

The Effective Financial Penalties Paolicy Framework (the Framework) and Categorisation
Tool (the Tool) is a mechanism thatwill help to ensure financial penalties across all transport
modes are proportionates consistent, and better targeted to address particular offending and
groups of offenders, and will be most effective when applied to all transport penalties and
offences ovehitsiifespan.

Financial penalties areyjust one enforcement approach the Ministry can use to encourage
compliance and respond to negative behaviour. The Ministry assesses all options before
deciding to pursuexa financial penalty. If the Ministry determines a financial penalty is the
best options/then the Framework and Tool should be used to guide penalty setting. As
outlined.abave, this RIS only focuses on the appropriateness of penalty levels, and does not
discuss the utility of financial penalties as a deterrence mechanism within the maritime
transport’System.

Option Three — address gaps plus increase penalty levels according to inflation

Description

6 For more information about MNZ’s compliance approach go to https://www.maritimenz.govt.nz/about/what-we-
do/compliance/compliance-model.asp
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This option would address the structural gaps in the Regulations, as in Option Two, and set
or adjust penalties in the Regulations and the MTA safety offences line with inflation, using
the Reserve Bank’s Inflation Calculator Tool.” This approach would not account for other
factors, such as equity, proportionality, or current best regulatory best practice, when setting
penalty levels. Penalty levels for safety offences in the MTA would be adjusted for inflation.
This option would increase penalties across the currently prescribed offences by 67.7 per
cent. For example, Part 6 offences in the MTA (see table in Option 2) would increase to
$16,700 for an individual and $167,700 for a body corporate (up from $10,000 and $100,000
respectively). Infringement penalties would increase to a maximum of $3353 for an individual
and $20,122 (up from $2000 and $12,000 respectively).

Analysis

Whilst this option would increase the current penalties, it would not account for the regulatory
best practice in setting penalties at an appropriate level. As outlined above, the Framework
and the Tool use a multi-faceted base of criteria when determining appropriate penalties.
These include factors such as the seriousness of an offence, the equity, of' penalties,and the
likelihood of deterrence. Importantly, the Framework and Tool alsadistinguish between
private individuals and individuals operating in a regulated rolé (such as the master of a
ship). Ignoring these factors and basing a penalty rise on analysis that was carried out in the
1990s would ignore other societal changes over the last 3Q’years aside frem inflation, and
would maintain inconsistencies in the system.

There are various complex societal factors that have changed inithe maritime sector over the
last 30 years. Some examples of these factorSinciude changes-to the international shipping
industry, changes in the nature and the importance of €énvironmental protection, increased
understanding of the importance in equity conCerns When setting penalties. These factors
would not be considered if we were, to,pursue the inflation-based option. Ignoring these
factors is likely to limit the effectiveness, respansiveness and proportionality of this policy
intervention and could lead to equityviSsuestiwhen imposing penalties on vastly different
entities.

The current Regulations limit the extent to which we can raise some of the penalties. This
may mean that the new penalties-could’ not be raised to meet inflation and would not account
for the severity offamoffénce. This'would likely have implications for the effectiveness of the
penalties andwoulddmpact on the safety of the maritime transport system, especially if
maritime safety,offences do net reflect similar offences in HSWA.

In our research, theré were some instances where the framework and the tool have indicated
that a reduction in penalty level would be appropriate. Adjusting penalties by inflation would
not allow for groportionality to be accounted for when setting penalties, as it would entail an
increase t@ penalties without analysing the appropriateness of an increase in penalty levels.

As noted in the above, the Framework and Tool includes a ‘specially regulated individuals’
(SRI) category of potential offender, when determining penalty levels. Adjusting penalty
levels in line with inflation would mean that SRI are considered merely as individuals, in
terms of what level of penalty applies to them, rather than individuals with professional
responsibilities in and knowledge of the transport system.

7 https://www.rbnz.govt.nz/monetary-policy/inflation-calculator
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In the discussion on Option 2, we note that the Framework and Tool are most effective when
applied to all transport penalties, in order to ensure consistency across Aotearoa- New
Zealand’s transport systems. Adopting the inflation approach to maritime penalties would
undermine the utility of this methodology and could lead to inconsistencies in penalties for
similar offences in different transport modes.

One submitter commented on the Framework and Tool, noting that some penalties would
decrease while others increased.

Option Four: Amend the status quo

Description

This option would address the structural gaps in the Regulations, adding 92 new penalties;
and setting new penalties in line with existing penalty levels (set in 1998). Safety offences in
the MTA would remain unchanged.

Analysis

This option would have the benefit of marrying the current rules\with,penalties\where they
are not currently aligned, or where penalties do not exist. Whilst it'would improve the
effectiveness of the regulatory regime somewhat, this imgrovement would*be limited by the
low penalty rates set in the 1990s, which are no longer i line with, other similar transport
regulatory regimes, or other similar regulatory regimes across Gevernment.

This option would also have quite far-reaching,safety’implications given that the safety
offences in the MTA would not be addressed.x\T he Minister has asked us to consider and
analyse the appropriateness of the current penalty rates for these offences, and our analysis
showed that they were no longer in lineé with similar interfational or domestic penalties for
similar safety offences (such as upder HSWA).¢kailing’'to account for these discrepancies
would maintain a regulatory misalighmeént thatrisk potentially disastrous regulatory failure if
we do not update them. Given'that\we upderstand the risks of not amending the MTA safety
offences, and we have condugted the analysis on where we could appropriately set the new
penalties, we would bednissing an opportunity to strengthen our regulatory regime if we did
not take this word forwardhas part.of'this work, and we would be breaching our regulatory
stewardship obligatiens/Set out'under s.12 of the Public Services Act 2020.
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How do the options compare to the status quo/counterfactual?

Option Two - fill gaps plus amend

Cfelal Ot penalties using the Framework and
Status Quo
Tool
Effectiveness 0 A
Safety 0 +
Responsiveness 0 0/+
Proportionality 0 ++
Overall assessment 0 o
Key:
++ much better than doing nothing/the status
quo/counterfactual
+ better than doing nothing/the status
quo/counterfactual
0 about the same as doing nothing/the status
quo/counterfactual
- worse than doing nothing/the status
quo/counterfactual
- - much worse than doing nothing/the status
quo/counterfactual

Option Three — amend
gaps plus adjust for

Option Four —amend
the status quo

inflation
+ +
0/+ 0/+
0/+ 0/+
0/+ 0
+ 0/+
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What option is likely to best address the problem, meet the policy objectives, and deliver the highest net benefits?

The preferred option is Option 2. Currently, Maritime NZ does not have the tools required for the Regulations to fulfiitheir fdnctions as Regulator, nor
do the MTA safety offences give the Courts appropriate tools to deal with major safety breaches.

Option Two provides Maritime NZ with these tools. It ensures Aotearoa-New Zealand’s compliance régime reflects oudr international treaty obligations. It
also addresses the structural gaps in the Regulations, and ensures that the Ministry is applyingta.€onsistent approach to our transport penalties across
transport systems.

Option Two significantly outperforms the other three options in the criteria of:
o Effectiveness
o Safety

e Proportionality

Option Two outperforms the other options in the Effectiveness criterion as,it enables the\system to be more coherent and consistent, not just within the
maritime context, but also within transport regulation more generally” The new and\adjusted penalties would follow best practice in setting effective
transport financial penalties.

Option Two outperforms the other options in the Safety critefioppparticulatly‘insregard to the safety offences in the MTA. The proposed penalty
adjustments more adequately reflect the severity of the offences’and are significant enough not to be dismissed as a ‘cost of doing business.’

For the Proportionality criterion, Option Two enables penalties thatare proportionate to the level of potential harm, striking a balance between the risk
presented by maritime transport and the ability of the regulatorgte.respond to those risks. Under the proposals some penalties are significantly reduced
while others are increased. For those offences{the penalty was eonsidered excessive. In other areas the penalties have increased to adjust
inadequacies. Amending these penalties inJding with inflation would have magnified the excessiveness or inadequacy of the penalties.
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What are the marginal costs and benefits of the option?

Affected groups
(identify)

Regulated groups:

Passenger boats — cruises,
ferries, fishing vessels,
commercial cargo vessels,
freight, coastal tankers and
research vessels, charter boats,
offshore mining installations,
tourism operators, ports and
harbours

Regulators
Maritime New Zealand

Other groups

local government, passengers,
recreational boat users and
owners

Comment
nature of cost or benefit (eg, ongoing, one-off),
evidence and assumption (eg, compliance rates),

Impact

$m present value where
appropriate, for monetised

Evidence Certainty
High, medium, or low, and
explain reasoning in comment

risks. impacts; high, medium or lew for/ column.

non-monetised‘impacts.

Additional costs of the preferred option comparedostaking ne.action

Costs incurred will be directly related to non- Fow
compliance with the Regulations. For fishing

vessels only regulations relating to parts 20, 22,

73 (if on an international voyage) apply.

For the MTA offenses, at least 186 cases have
been prosecuted under ss64-67B since, 2994, 47
of which since the HSWA was implemented. Of
cases prosecuted there were more convictions
than acquittals. Those businesses that have
used the risk of low fines ag’a,cost of doing
business will need to make changes 10 their
operations to comply.

One off costs for implementatioh including for $0.065m - $0.115m
new forms, information campaigns and capital
expenditure for )T changeSthased on previous

changes

Costs incurred for recreational boat users will be  Low
directly related to compliance with part 22 of the
maritime Rules. Ratties which are compliant

would incur ho additional costs. All other
changes’dovnot apply

Local’government’s costs would be partially
defrayed by the ability to retain infringement
fees;some of which are increased.

Medium

Medium

High
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Total monetised costs
Non-monetised costs (High, medium or low)

Additional benefits of the preferred option compared to taking no action

Regulated groups: Commercial ships operating solely in New Medium Medium
Passenger boats — cruises, Zealand waters would be subject to the same

ferries, fishing vessels, penalties as foreign flagged vessels under the

Commerc|al Cargo Vessels’ MTA a.nd the HSWA, y|e|d|ng faimeSS beneﬁts.

freight, coastal tankers and Regulated parties charged with offences under

research vessels, charter boats, the Regulations would have more equitable,

offshore mining installations, proportionate penalties applied to their

tourism operators, ports and offending.

harbours Safety benefits from increased compliancé

Regulators Maritime NZ would have effective tools to Medium High
Maritime New Zealand address behaviour

Others (eg, wider govt, Compliance with the Marine Pfotection Low Low

consumers, etc.)

local government, passengers,
recreational boat users and
owners

Total monetised benefits

(Offences) Regulations in particular willincrease
the amenity value of egastal’areag”and protect
the environment.

Non-monetised benefits (High, medium or low)

All options additional for those who violate rules Cost,more compared to the status quo.
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Section 3: Delivering an option
How will the new arrangements be implemented?

The proposed regulatory changes will be implemented through the RSTA2 Bill, which will
amend and create the relevant sections of the Regulations and the MTA.

Maritime NZ will be responsible for implementing these changes. Maritime NZ'’s
implementation planning is currently at an early stage and will be reviewed and revised as
the exact proposals to be progressed in the RSTA2 are determined. However, it is likely
these changes will require Maritime NZ to:

redesign forms,

update their IT systems,

update both internal and external guidance, and

disseminate and communicate these changes to stakeholders/and regulated parties
(using existing channels). The Ministry will support Maritime,NZ with this.

o o 0

This option will not impose any new ongoing administrative obligations on Maritime NZ, or
anyone else (including councils who can enforce the rules). The System for recording and
reporting offences is also already in place and running.

How will the new arrangements be monitored, evaluated,’and reviewed?

The proposed regulatory changes build and refine existing régulatery powers and systems.
As a result, a formal monitoring and evaluatien\programme,areund the specific changes
proposed has not been planned at this stage. Data wilFbe, collected on the fines issued and
can be analysed at a future date as appropriate.

The Ministry will monitor the implementation angkeffeet of the proposed changes from a
regulatory stewardship perspegtive‘and consider any impact that this may have on
stakeholders and regulated parties:

Regulatory Impact Statement | 27



Appendix I. Consolidated list of offence and penalty changes
Key

(parenthesis) *
previous fine / fee fine /fee
payable or previous Special
rule number before Individual
realignment

asterisk

payable by

Regulated
(SRI)

Rule 19.25

A maritime transport operator must
display at the operator's place of
business, or make available on request, c
a copy of the Maritime Transport
Operator Certificate

&

2,500

150*

500

Rule 19.43(4)

v

A maritime transport oper rW )
ensure approved surve? ilableV

3,750*

12,500

750*

2,500

Rule 19.45(3)

for inspection :
A maritime transport operat \'x
make maintenance plan v@ or
inspection, if requesteg \

3,750*

12,500

750*

2,500

Rule 19.64(d)

3;000*
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e chin Lithi :
ication listed.on. Cortif

Rule 19.65

Rule 20.20(1)
(20.5(1))

Maritime transport operator must display
Certificate of Survey

1 750*

Owner of ship must ensure ship has
operating limits assigned

C)\ 150*

(30,000)

500

Rule 20.21 (20.6)

Offence revoked.

Rule 20.43(2)
(20.7(2))

Rule 21.6(1)(b)

Responsibilities of owner an
restricted limits ship maki
voyage outside restric r

stal
limits under rule 20.43 V

Owner of ship must ntain,safety

{30000}
\ 10,500* 35,000
(5,000) (30,000)

15,000*
(5,000)

50,000
(30,000)

management systQ
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Master of ship must ensure copy of
Interim Document of Compliance or

NS0

Rule 21.6(4 . 2 9
ule 4) Document of Compliance kept on board (1,250) &% (500)

and produced when requested N

Master of ship must ensure original Q‘

Interim Safety Management Certificate

3,7 750*

Rule 21.6(5) or Safety Management 2 ( ‘\ (500)

Certificate kept on board and produced O

when requested &\

— »

Owner and master of foreign ship must

Rule 21.8 ensure appropriate Document of Q 3,750¢ 12,500 750* 2,500
. Compliance and Safety Management % ) (7,500) (500) (3,000)
=
Certificate or equivalent carried on boar
o MR\
(5,000} {36,000}

Rules
2L3(EHEHESHES
)
All these offences to (5,000} (36,600}

be revoked due to
these rules now
being redundant.
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Rule
22.39(1)(2)(a)(b)
(22.39)

observance of collision preventi
requirements —

(a) ensure that all Iig@és, ‘\E
and means of ingsfog
signals, are canded;"exhibj N' 5
and used t?“

(b) refrain from carryin N ing,
or using any ligh ,%@s, or
means of mak \ nals

other than t Qeq ired or
permitted isule

Q

Responsibilities of owners and persons
responsible for navigation of vessel rev.

15,000*
(5,000)

50,000
(30,000)

3,000* 10,000
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Rule 22.39(2)(c)(d)
(22.39)

24A.62(1)(a)

All current offences
under Part 24A are
revoked, and
replaced with these
new rationalised and
correctly referenced
offences.

responsible for navigation of vessel re
observance of collision prevention
requirements —

(c) ensure that the vessel is
navigated in accordance with
this Part; and

(d) refrain from navigating the
vessel in a manner that is
contrary to this Part.

Responsibilities of owners and persons

Person who offers dangerous g

o)
carriage in, or causes or perrrq'tso%

a
dangerous goods to be loade a
us

ship, must ensure thos
goods are correctly i and
classified in accordance With P

t
the IMDG Code. C\,

(
\V

a

x
&

5,000

50,000

1,000 10,000

<
©
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Person who offers dangerous goods for h

carriage in, or causes or permits any

dangerous goods to be loaded onto a &

24A.62(1)(b) ship must ensure those dangerous 5 5,000 50,00()
goods are appropriately packaged in

accordance with Parts 4 and 6 of the @ ?\

IMDG Code (\
\Y4

1,000 10,000

Person who offers dangerous goods for

carriage in, or causes or permits any &\

dangerous goods to be loaded onto a

24A.62(1)(c) ship must ensure those dangerous 5 5,0 O?N 50,000 1,000 10,000
goods are marked and labelled in

accordance with Part 5 of the IMDG c..

Code. o o)

The shipper of a consignment of
dangerous goods that is to tramn%e s

24A.82(1)(a) by ship must accurately an 5,000 50,000 1,000 10,000
complete a dangerous ument
in accordance with C -4 of th
-

O
(<\
X
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24A.223(1)

Rules Part 24B.10(2)

Rule 24C.3

Person performing a dangerous goods
cargo function involving the carriage of
dangerous goods freight on board a ship
on a domestic voyage within restricted
limits other than across the Cook Strait
must ensure those dangerous goods are
correctly identified, classified, packaged,
marked and labelled in accordance with
sections 1-4 of the Land Transport Rule:
Dangerous Goods 2005

The shipper of a road freight vehicle,
road tank vehicle, or road livestock

vehicle must not offer the vehicle for \
shipment on a ro-ro ship to whic
24B.14 applies unless it is fitt
vehicle securing points an

dw
Vwith
an information plate in ae ce with

NZS 5444:2005 @,
A DN

Responsibilities of shi Q ot specific

cargo (other than Q cargo 2

information

7,500*

3,750*
(5,000)

25,000

12,500

(30,000)

1,000

1,500*

750*

10,000

5,000

2,500
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Owner and master of ship must ensure *
7,500 ' h
Rule 24C.6(1) ship loads and carries grain in 3 q \500* 5,000
accordance with Grain Code (5,000) 0,000) &
f
Owner and master of ship must ensure Q~ U
; ; ; 3,750* 12
ship does not load grain unless shi ' '
Rule 24C.6(2) P grain tnless ship 2 750* 2,500
holds document of authorisation in (5,0 M 0)
English ' ‘ '
&) )\
Responsibilities of owner and master of ,000* \\J 50,000
Rule 24C.9 ship for assessing acceptability of solid 5 &
bulk cargo before loading 5,00 (30,000)
| O X
Owner and master of ship must ensure V @ 50,000
Rule 24C.10(1) solid bulk cargo loaded, unloaded, and c-s 3,000* 10,000
carried in accordance with IMSBC Code o (5,000) (30,000)
Responsibilities of owner and m% QV
. . . . 7,500*
ship re stowing, securing, and,carr ' 25,000
Rule 24C.13 1P 16 STOWINg, Securing. 1,500* 5,000
timber deck cargo accord Code\\ (5,000) (30,000)
for Timber Deck Carg \
y
Responsibilities of ownerand ma F
ship re restrictions on carti x 7,500* 25,000
Rule 24C.16(1) livestock in part of ship WRO ration | 3 1,500* 5,000
of ship would be obst interfered (5,000) (30,000)

with

O
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Rule 24C.17(1)

Owner of new ship or barge to carry
livestock between Aotearoa-New
Zealand ports must have design
approved by surveyor

15,000*

(5,000)

10,000

Rule 24C.17(5)

Owner of existing ship or barge to carry
livestock between Aotearoa-New
Zealand ports must ensure ship has
appropriate certificate

Rule 24C.17(6)

Responsibilities of owner and master of
ship not designed to carry livestock re
carrying livestock between Aotearoa-

New Zealand ports
/1

\(30,000)

3,000* 10,000

Rule 24C.17(8)

Master of ship must ensure vehicles $

equipment for transporting livesto
properly stowed and secured

50,000

(30,000)

3,000* 10,000

1,500*

Rule 24C.18(1)(a)

Owner and master of ship Mure 9

no livestock loaded for til
surveyor satisfied wn%
load conditions in Appendices

15,000*

(5,000)

50,000

(30,000)

3,000* 10,000

Rule 24C.18(2)

Owner and master of shu*t)nsure
no livestock loaded fi until

requirements of Appe 1 complied

7,500*

(5,000)

with m

25,000

(30,000)

1,500* 5,000

A4
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Rule 24C.18(3)

Owner and master of ship must ensure
requirements of Appendices 2 to 7
complied with

\,500* 5,000

Rule 24C.18(5)

Master of ship on which livestock to be
loaded for export must produce stability
information if requested by Director

750*

it 50,000
Rule 40B.33 Respons.lblllltles. F)f oyvner and master re 5
automatic identification system (30,000)
V4
Rule 40B.34 Responsibility of owner e ship ("(O 12500 750 2,500
identification number (30,000)
. n
P E 3,750* 12,500
Rule 40B.35 Responsmllltles of .owner and me@ 750* 2,500
continuous synopsis record ~\ (5,000) (30,000)
y 2
it I 15,000* 50,000
Rule 40B.36 F\’Iespon3|blllty of own ip se UM 5
alert system (5,000) (30,000)
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Responsibilities of owner of existing 15,000*
Rule 46.9 Aotearoa-New Zealand passenger ship 5 \OOO* 10,000
re surveys of ship (5,000)
Responsibilities of owner of ship 15,000*
Rule 46.10 carrying dangerous chemicals and
liquefied gas in bulk re surveys of ship
Rule 46.12 Re.spon5|b|I|t|es of own.e.r of shipre
maintenance and conditions after survey (30,000)
Owner and master of SOLAS ship must 12,500 750*% 2,500
Rule 46.13(12) ensure relevant certificate(s) available
on board for examination c (7,500) (500) (3,000)
m N
| 15,000* 50,000
O f SOLAS shi t t ' '
Rule 46.13(15) wner o Ship mMust no 5 Q 3,000* 10,000
ship without relevant certific % (5,000) (30,000)
Q( \‘
Owner of ship nota S 15,000* 50,000
Rule 46.14(6) not operate ship unles posse 5 3,000* 10,000
New Zealand Ship Safety Ce (5,000) (30,000)
Owner of barge must re
* *
Zealand Barge Safe te for 3,750 12,500 750 2,500
Rule 46.24(4) . o o 2
period of validity a certificate (1,250) (7,500) (500) (3,000)

available for in@
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Responsibilities of owner of barge 15,000* ' h
Rule 46.25 existing before commencement of Part 5 q \OOO* 10,000

re survey (5,000) 0,000)

7~

Owner and master of foreign ship at 3.750*

Aotearoa-New Zealand port or offshore @Q‘ 12?\ 750* 2,500
Rule 46.27(1) terminal must ensure specified safety 2 (1,250 ;5

certificates and documents carried on ‘ 00) (500) (3,000)

board O N

AN

Owner and master of foreign ship at N
Aotearoa-New Zealand port or offshore 3,750 12,500 750*% 2,500
Rule 46.27(2) terminal must ensure specified Q &

certificates and documents available on @ (7,500) (500) (3,000)
board for examination

o~ N

N

o
)
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Rule 46.28(5)

Offences to be
revoked due to rule
revocation

=MINS
]

Rules Part 47: Load lines (renumbered) Q/V \
Vo A~

Rule 47.3(1)

Offence to be
revoked due to rule
revocation

X~ ™Y
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4

N

Master of ship less than 24 metres in

10,500*

A

X
+ O

Rule 47.3(4) length must ensure appropriate load 4
lines not submerged (5,000) ?\
N L\ N
Owner of barge and master of ship 10, ‘.@ ‘%OOO
Rule 47.3(5) towing barge must ensure appropriate 4 O N
load lines on barge not submerged ,000) K\ (30,000)
«§
Owner of ship 16 metres or more in ,750 Al 12,500
Rule 47.5(1) length must ensure ship marked with 2 Q 750* 2,500
draught marks (30,000)
I
Rule 47.5(2) Resli)onsipilities of owner re draught ? O 3,750* 12,500 o > 500
mark requirements (3,000) (20,000)
> 15,000*
Rule 47.8(2) 50,000
(5,000)
(5,000) (30,000)
Poledr 200
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&h
Fs

Offences to be ' . isa &\
revoked due to rules i {30,000)

tion
revoca . 0 “
Owner and master of ship must ensure %V S\v
International Load Line Certificate or C"
Rule 47.56 International Load Line Exemption ? O . 750* 12,500 750*% 2,500
(47.55(3)) Certificate or New Zealand Load Li e? 2 Q
Certificate or New Zealand Load bifle (1,250) (7,500) (500) (3,000)
Exemption Certificate avail W ard~%
for examination \
LN
Responsibilities of owneér and ma W'
foreign ship at Aotearoa-New Z\SI“ d 15,000* 50,000
Rule 47.59 5
port or Aotearoa-New Zeal@ ore (5,000) (30,000)
terminal re loadlines Q\
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Owner and master of ship must not
; ; 10,500* \
allow ship of less than 24 metres in
Rule 47.60(b) lenath q | hi 4 ‘
ength to proceed on voyage unless ship (5,000) 000
marked as required \ )
Rule 47.66(5) Owner and master of ship must ensure Q -
(47.54) no change made to items covered by 4 10, 500 35' B
survey without sanction of Director or ( (30,000)
authorised organisation
\
Owner and master of ship must ensure ,750* 12,500 750* 2,500
Rule 47.67(3) New Zealand Load Line Certificate 2
available on board for examination (11& (7,500) (500) (3,000)
AN\
Owner of barge must not allow barge to I~ 00* 35,000
Rule 47.68(b) proceed on voyage unless barge @
marked as required V' (5,000) (30,000)
Owner of barge must ensure o ch
made to items covered by » x 10,500* 35,000
Rule 47.74(7) without sanction of Dir
. (5,000) (30,000)
Owner of barge must retaln
Rule 47.75(3) Zealand Load Line C ile 2 3,750 12,500 750 2,500
valid, and ensure ¢ te avallable for (1,250) (7,500) (500) (3,000)
inspection

\J
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Rule 73.4(1) Owner and master of ship must ensure 3,750* 500 750% 2,500
ship carries on board New Zealand 2 S a)
official logbook in form specified (5,000) % (2,000) (12,000)
Owner and master of ship must ensure
Rule 73.5 ship’s record of command is entered in \ 500 —_— 5 500
New Zealand official logbook in (20,000) '
approved form
Owner and master of ship must ensure
Rule 73.5A that record of watch keeping crew is 12,500 750* 2,500
(73.6) entered in New Zealand official logbook (20,000) '
in approved form c
Owner and master of ship must e & U
that record of depth to which ship"i Q
Rule 73.6 loaded and the freeboard is N 3,750 12,500 750 2500
(73.7) approved form in New Ze@ iCi \ (3,000) (20,000) '
logbook whenever sh@ ds onV,
voyage v
yag \ (
Owner and master of ship must ure
Rule 73.7 that records of on boardbi on drills, 2 3,750* 12,500 750 2500
(73.8) musters, and train&%ent red in New (3,000) (20,000) '
Zealand official lo k
.\
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Owner and master of ship must ensure

Rule 73.8 that appropriate entry recording any 2 3,750% 4 »50* 5 500
(73.9) specified occurrence is made in New (3,000) & 000 ’
Zealand official logbook N
Rule 73.10(1)(b) Owner and mast'er. of ship must ensure 3,750* Q~ 12, 750* 2,500
(73.11(1)(b)) NEYV Zealalnd official logbook avlallable 2 ;E
for inspection at all reasonable times (1,\ r\‘\ 00) (500) (3,000)
Rule 73.10(2) Owner of ship must ensure New - \\J 12,500 750* 2,500
(73.11(2)) Zealand official logbook is preserved for | 2 &
3 years after date of last entry 5,00 (30,000) (2,000) (12,000)
O X
Rule 73.11 Owner and master of ship must ensure N @*\ 12,500 750* 2,500
(73.12) ship carries on board engine-room c"'z
logbook in approved form o m (5,000) (30,000) (2,000) (12,000)
Owner, master, chief engineer o E QV
Rule 73.12 engineer must ensure that a rom 3,750 12,500 250+ 5 500
(73.13) entry is made in engine-r@ok \\ (3,000) (20,000) ° S
recording specified oc
\v,.
Rule 73.14(1)(a) Owner and master of ship mus r 2 3,750% 12,500 750" 2,500
(73.15(1)(a) engine-room logbook kept (5,000) (30,000) (2,000) (12,000)
2N\
Rule 73.14(1)(b) Owr.1er and master o %rﬁst ensure 3.750% 12,500 750* 2,500
(73.15(1)(b) fanglne-lroom logb \Y Iab.le for 2
inspection at all reasonable times (1,250) (7,500) (500) (3,000)
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Owner of ship must ensure engine-room
Rule 73.14(2) logbook is preserved for 3 years after , y 2,500
(73.15(2)) date of last entry

(12,000)

Duties to ensure port has reception V
facilities for oily mixtures and oily

Rule 100.4(1) /P00 35,000 2,100* 7,000

wastes. r\
Duties to ensure port has recept 4 Q

facilities for oil residue (slud

Rule 100.4(2) 10,500* 35,000 2,100* 7,000

Duties to ensure the p cept

Rule 100.5(1) facilities for cargo reS| s from
tankers

Duties to ensure the port ptlon
Rule 100.5(2) facilities for reS|dues r e than

1,000 tons oil othe% ude oil loaded 4 10,500~ 35,000 2,100 7,000

p' ‘/

10,500* 35,000 2,100* 7,000

per day.
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Duties to ensure the port has reception
facilities for cargo residues and solvents

5,100*

Rule 100.6 arising from cleaning tanks from which 4 10,500* ' & 7,000
high density oils unloaded.
> (" 1
Duties to ensure the port has reception N4
Rule 100.7 facilities for ports that have ship repair 4 10,500% 35, 2,100* 7,000
yards or tank cleaning facilities
AN
Duties to ensure the port has reception
Rule 100.8 facilities for oil residues at ports that load 4 i 35.000 2 100 2 000
' dry bulk cargoes on board combination ' ' '
carriers.
Duties to ensure the port has reception 0
facilities for oil residue (sludge), dirty @
Rule 100.9 ballast, tank washing water, and other C" 00* 35,000 2,100* 7,000
oily mixtures from ships proceeding tQ.Qr O
from the Antarctic area Q' O
Duty to ensure reception facilities rt
Rule 100.10(1) loading and unloading NL \/ ~§ 105007 35,000 21007 7,000
— v
Duty to ensure recepti es atgort
Rule 100.10(2) where repairs carried i V' 4 10,500* 35,000 2,100* 7,000
carriers. m?*
Rule 100.11 f[;‘;f:ﬁ;;"f;” ;:[ﬁ;gjm”wp“"” 4 10,500* 35,000 2,100* 7,000
2
Rule 100.12(1) Duty to ensure th h 4 10,500* 35,000 2,100 7,000

arrangements {@TagiMate stripping of
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cargo tanks of ships unloading noxious
liquid substances.

Duty to ensure that cargo hoses and
piping systems containing noxious liquid

are carried out at the port.

Owner and master of ship must r

Rule 100.12(2) substances received from ships 4 35 2,100* 7,000
unloading these substances are not Q‘
drained back to the ships. :
Duty to ensure reception facilities for

Rule 100.13(1) ballast water and sediments. 4 35,000 2,100* 7,000
Duty to ensure reception facilities for

Rule 100.13(2) ballast water and sediments if repairs 4 35,000 2,100* 7,000

ith
approval QK
e

Rule 101A.6(1) condition of ship and equipment Q 10,500* 35,000
maintained after survey 2,100* 7,000
@ x\ (5,000) (30,000)
% \V’
Rule 101A.6(2) Owner and master of th, must e
no change made to ship’s struet 10.500* 35.000
equipment etc. after surv 4 ' '
(5,000) (30,000)

O
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Owner and master of ship must report

Rule 101B.6(1)

report, and both in staQ~ at V

must ensure
quipment

Owner and master
condition of ship a
maintained after s

10,500*
(5,000)

35,000
(30,000)

2,100*

. : X . 15,000* ,000

Rule 101A.6(4) ac_c:ldent _to ship or defgct dlscovered .|n 5 { \'000* 10,000

ship to Director, authorised organisation, (5,000) 0,000) &

and appropriate authorities .

)

report-of-accident-or-defect-made-to
Offence merged with | pirector autherised organisation.-and ' ‘ '
101A.6(4) above. appropriate-authorities n

N

Rule 101A.7(2) Owner of oil tanker over certain age 5 00* \' 50,000

must ensure oil tanker subject to ©6) ’00

enhanced programme of inspections 0 ’ (30,000)

y 4 \

Owner and master of oil tanker over %V ; 12,500 750* 2,500
Rule 101A.7(3) certain age must ensure complete file of ca

survey reports on board 5,000) (30,000) (2,000) (12,000)

2 ?" VA

Owner and master of oil tanker o% Y

certain age_: must ensu_rfe sur file ~% 3.750* 12,500 750* 2 500
Rule 101A.7(4) accompanied by conditiongy, n K

(5,000) (30,000) (2,000) (12,000)

7,000
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Rule 101B.6(2)

Owner and master of ship must ensure
no change made to ship’s structure,
equipment etc. after survey without

10,500* &

Director, authorised organisation, an
appropriate authorities

4
approval (5,000) @Q‘ (3%
Owner and master of ship must report \Y4 ( >
Rule 101B.6(4) accident to ship or defect discovered in 0* \ 50,000
ship 5 3,000* 10,000
5,00C?~ (30,000)
Owner and master of ship must ensure c.. \30* 50.000
Rule 101B.6(5) report of accident or defect made to @ ' 3.000* 10,000
> (5,000) (30,000)

Arctic waters

Owner and master ex all b
Rule 120.3A discharge of oil and oily mixtur O@ﬂr 5 15,000* 50,000
waters \
<\ )
Owner and master of gif't rs
Rule 120.5(1) exceeding a”o""a.b@ arge ofailor | 15,000* 50,000
oily mixtures outsi pecial areas and
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Owner and master of oil tankers
discharging oil or oily mixtures that
contain chemicals or other substances in
quantities or concentrations which are

4
15,000* &

Rule 120.5(5) hazardous to the marine environment; ° ‘50'00()
introducing chemical or other Q~
substances of the purpose of
circumventing conditions of discharge ;

e Y

Rule 120.6(1) Owner and master of ships other than oil

' tankers e?<cee_ding allowaple discharge 5 00* \ 50,000
of oil or oily mixtures outside special
areas and arctic waters (\ v\
Owner and master of ships other than oll V @‘
tankers discharging oil or oily mixtures =

Rule 120.6(2) that contain chemicals or other C@ 15,000* 50,000
substances in quantities or N O
concentrations which are hazardg#s o
the marine environment; introduci
Owner and master of oil ts | 4
ships other than oil tankg eding \

Rule 120.8(1) 5 15,000* 50,000

mixtures within special 3

Antarctic area .
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Rule 120.8(2)

Owner and master of oil tankers and
ships other than oil tankers discharging
oil or oily mixtures within special areas
except Antarctic area that contain
chemicals or other substances in
quantities or concentrations which are
hazardous to the marine environment;
introducing chemical or other
substances of the purpose of

Rule 120.9(1)

Owner and master of ships less than
400 tonnes gross tonnage other than oil
tankers exceeding allowable discharge
of oil or oily mixtures within special areas
except Antarctic area

Rule 120.9(2)(i) &
(2)(ii)

Ships less than 400 tonnes gross

tonnage other than oil tankers C
discharging oil or oily mixtures within
special areas except Antarctic ared that
contain chemicals or other substan€essin
quantities or concentrations which
hazardous to the marine eQVj

introducing chemical
substances of the pur|
circumventing conditions of dls\%

ent; or‘

50,000

15,000*

50,000

3,000*

10,000

Rule 120.10

Owner and master fallln re that
oil residues from the cannot be
discharged into th compllance

15,000*

50,000

3,000*

10,000

with the conditi eC|f|ed in this Part,
are retained or@ or discharged to
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reception facilities

Rule 120.12

Owner and master to ensure discharge
of ballast water and oil contaminated
water from cargo tanks is managed in
accordance with rules

Rule 120.14(1)

Owner and master to ensure discharge
of contaminated washings, cargo
residues and any solvents to port
reception facilities

35,000 2,100* 7,000

Q
’f&é

evel penalty as breach of this rule is sufficiently serious to rely on Act-level
ection 238 involving failure to report discharge of harmful substances into sea or

regulatio
naltl
seaQ

an imprisonment term not exceeding 2 years, or a fine not exceeding $200,000, and, if

oil

Rule 120,15 D_utles to report a dischar O\V’pe Of‘\ the offence is a continuing one, to a further fine not exceeding $10,000 for every day or
oil part of a day during which the offence is continued, and
Q‘ to pau such amount as the court may assess in respect of the costs incurred in respect
?‘ of or associated with removing, containing, rendering harmless, or dispersing any
\ harmful substance discharged as a result of the offence; and
C) e to an additional penalty under section 409 (for offence involving commercial gain).
Duties to report a ufh % discharge of No regulation-level penalty as breach of this rule is sufficiently serious to rely on Act-level
Rule 120.16 IQ penalties of section 238 re failure to report discharge of harmful substances into sea or seabed:

e an imprisonment term not exceeding 2 years, or a fine not exceeding $200,000, and, if
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harmful substance
e to an additional

Duty to report damage, failure or

No regulation-lev
penalties of secti

planned and keep the coastal state
informed

Owner must ensure shidis

Rule 120.17 breakdown of a ship e inth
e in
Master assisting or salvaging a ship
involving the discharge or escape of oll
Rule 120.19 into the sea must report action taken, c..

[
se of

&

ess in respect of the costs incurred in respect
ining\rendering harmless, or dispersing any

Q a fine not exceeding $5,000

rporate, a fine not exceeding $30,000.

50,000

ted v
Rule 122.4(2) filtering equipment meeting sp & 5 15,000* 50,000 3,000* 10,000
requirements e\
\J
Owner of ship: \
Rule 122.4(3) 5 15,000* 50,000 3,000* 10,000

¢ 10,000 gross I(ngre
Fa\

U
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¢ 400 gross tons or more but less than
10,000 gross tons that carries ballast
water in oil fuel tanks -

must ensure ol filtering equipment fitted

with alarm and arrangements to ensure
discharge of oily mixture is automatically ?\
stopped if oil content of effluent exceeds :
15 parts per million (ppm).
\ [ \‘\

Owner must ensure ship of 400 gross
tons or more complies with the

wastes.

Y%
board arrangements for han@N
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Rule 122.7 requirements for oil residue (sludge) 5 5,000% 50,000 3,000* 10,000
tanks and piping in regulation 12 of
Chapter 3 of Annex | of MARPOL. @

p.

The owner of an oil tanker to keep the %‘
record produced by the oil discharge O

Rule 122.19(3) monitoring and control system recfding™ | -, 3,750* 12,500 750* 2,500
device for at least three years; al 0
any failure of the system in il re€ord
book.

~ _
Rule 122.22 The owner of an oil ta%lSO T
ule . :

and other ships (<400 G to h 4 10,500* 35,000 2,100 7,000




Rule 123A.4(1)

Owner and master of New Zealand ship
must ensure a valid International Oil
Pollution Prevention Certificate is held in
respect of ship

No regulation-level penalty as breach o
offences of section 277 re acting witho

e an |mpr|sonment term

o afine not exceedin
e an additional p)

0 000, and
r sec

xc din

y serious to rely on Act-level
aripe protection document:

ths, or

(for offence involving commercial gain).

Owner and master of Aotearoa-New §‘
Zealand ship must ensure International 3 \1 ,500 750* 2,500
Rule 123A.4(2) Oill Pollution Prevention Certificate 2 O
carried on board and made available for ) \ (30,000) (2,000) (12,000)
inspection
Owner and master of Aotearoa-New Q ; .
Rule 123A.6(2) Zealand ship must ensure Record of 12,500 750 2,500
) Construction and quipment c_arried on <~ 0) (30,000) (2,000) (12,000)
board and made available for inspection o n
Owner and master of foreign shi E \ g
registered in state party to MARP 3,750* 12,500 750* 2,500
Rule 123A.8(1)(b) must ensure text of internati o]} N
pollution prevention certifi udes \ (1,250) (7,500) (500) (3,000)
translation into Frenc i
Owner and master of forelgn sh&? v
registered in state party tO 3,750* 12,500 750* 2,500
Rule 123A.8(2) must ensure mternatlon t|on 2
prevention certificate n board (5,000) (30,000) (2,000) (12,000)
and made avallabIQ pection
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Owner and master of foreign ship

NS0

registered in state party to MARPOL 3,750* 1 2,500
Rule 123A.9(1)(c) must ensure record of construction and 2 ) &

equipment includes translation into (1,250) & ,500t (500) (3,000)

English or French N

Owner and master of foreign ship g ;

registered in state party to MARPOL 3,7 k5oo 750* 2,500
Rule 123A.9(2) must ensure record of construction and 2 ‘\

equipment carried on board and made ; O (30,000) (2,000) (12,000)

available for inspection &\

\ g

Owner and master of foreign ship

registered in state not party to MARPOL Q 7 12,500 750* 2,500
Rule 123A.11(1)(b) must ensure oil pollution prevention

document includes translation into c"' 1,250) (7,500) (500) (3,000)

English or French o

Owner and master of foreign Shl QV

registered in state not partyt 3,750* 12,500 750* 2,500
Rule 123A.11(2) must ensure oil pollution p

document carried on %nade \ (5,000) (30,000) (2,000) (12,000)

available for inspectlné~ I

Owner and master of forelgn sl\g

registered in state not party/fo M

must ensure record of ¢ ﬁx‘ n and 3,750* 12,500 750* 2,500
Rule 123A.12(1)(b) | equipment includes tr tion into 2

English or French % (1,250) (7,500) (500) (3,000)
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Owner and master of foreign ship

registered in state not party to MARPOL 3,750* 2,500
Rule 123A.12(2) must ensure record of construction and 2
equipment carried on board and made (5,000) (12,000)
available for inspection
Owner and master of Aotearoa-New Rv \12,500
Rule 123B.4 Zealand ship must ensure oil record 750* 2,500
books carried on board ’ 00) \ (30,000)
Owner and master of New Zealand ship
Rule 123B.5(1) must ensure records entered in oil 12,500 750* 2,500
record book
Master of Aotearoa-New Zealand shi 750*
Rule 1238.5(3) must sign each page of oil record0 &52 O
Q (625) (250)
X/ |\
Owner and master of Aote \$
Zealand ship must ens > > 3,750* 12,500 750" 2,500
Rule 123B.5(5) books available for in @ and k
%' (5,000) (30,000) (2,000) (12,000)
on board v
Owner and master of foreigfl shi \1‘ust
Rule 123B.8(1) ensure records entered rd 2 3,750* 12,500 750* 2,500
book
Rule 123B.8(3) Master of forei %T\USI sign each 2 3,750* 750*
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page of oil record books (625) h

Owner and master of foreign ship 3750

engaged in international trade must &sl 50 750* 2,500
Rule 123B.8(5) T . 2
ensure entries in oil record books are in (1,250) Q~ 7 vk (500) (3,000)
.

required languages

N

Owner and master of foreign ship ‘Q .

engaged in trade other than international 3. M.2,500 750 2,500
Rule 123B.8(6) trade must ensure entries in oil record 2

: - 50) \ (7,500) (500) (3,000)

books are in required languages &

Owner and master of foreign ship must 3, v 12,500 750* 2,500
Rule 123B.8(7) ensure oil record books available for

inspection and kept on board o ) (30,000) (2,000) (12,000)

Owner and master of small New Zeal?b
Rule 123B.11(1) oil tanker must ensure records e 2 3,750* 12,500 750* 2,500

in oil record book % Q

R %

Master of small Aotearoa-INe Mand ‘> 3,750* 750*
Rule 123B.11(3) oil tanker must sign e f ol

record book @ V’ (625) (250)

«

Owner and master of small %QE

New Zealand oil tanker ensure oil 3,750* 12,500 750* 2,500
Rule 123B.11(5) . "\Q ‘ 2

record book available Q’r ection and (5,000) (30,000) (2,000) (12,000)

kept on board
Rule 123B.14(1) Owner and mf Xmall foreign ol 2 3.750* 12,500 750 2,500
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tanker must ensure records entered in
oil record book

Rule 123B.14(3) Master of small foreign oil tanker must 5 3,750 Q~ 7507
' sign each page of oil record book (625) (250)
Owner and master of small foreign oil o .
Rule 123B.14(5) tanker engaged in international trade 5 12,500 750 2,500
' must ensure entries in oil record book &\ (7,500) (500) (3,000)
are in required languages ’ '
Owner and master of small foreign oil
tanker engaged in trade other than _.@ 12,500 750* 2,500
Rule 123B.14(6) international trade must ensure entries i
oil record book are in required (7,500) (500) (3,000)
languages ?'
Owner and master of small f ignté . .
Rule 123B.14(7) tanker must ensure oil recofd \‘ 3,750 12,500 750 2,500
E“ég'r'gb'e for '”SF’GC“O”Q epton \/ (5,000) (30,000) (2,000) (12,000)
Owner and master of foreig \ er 10.500" 35 000
Rule 123B.19 :)pekratmg \;Vlth dedlcate(_j clean bal Ist 4 ' ' 2,100* 7,000
anks must ensure require a (5,000) (30,000)

carried on board Q
S
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must ensure required manual carried on

Owner and master of foreign oil tanker 10,500*
Rule 123B.20 with crude oil washing system must 4 \,100* 7,000
ensure required manual carried on board (5,000) 0,000) &
Owner and master of foreign ship with oll 35/
Rule 123B.21(2) discharge monitoring and control system 4 ?\ 2.100* 7.000
0,000)

board

Owner and master of ship must ensure

15,

10,500+ Q~
s/
)

no ballast water carried in ship’s oil fuel Q 50,000
Rule 125.4(1) tanks except in certain circumstances 2 (30,000)
under 125.4(2) c"'
)
Owner and master of ship must ensur :’ ‘ >
no ballast water carried in any oi ? 15,000* 50,000
Rule 125.4(3) . L 5
tank except in certain circumstanc (5,000) (30,000)
under 125.4(4) \/ .
e N
Owner and master of ’ 15,000* 50,000
Rule 125.6(1) no ballast water carrie any ca 5
tank except in certain C|rcumst ? (5,000) (30,000)
Owner and master of cr 15,000* 50,000
Rule 125.6(4) must ensure sufficien nks are 5
(5,000) (30,000)

crude oil washed pQ allast voyage
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Rule 125.7

Master of oil tanker must ensure valves
or closing devices kept closed when ship
en route and ship’s cargo tanks contain
cargo oil

15,000*

(5,000)

8,000*

Rule 125.8

Owner and master of ship required to
carry manual under rule 123B.19 or rule
123B.20 or rule 123B.21(2) must ensure
operational procedures in manual
complied with

3,000*

10,000

Rule 125.10(2)

Owner and master to ensure ship does

not carry heavy grades of oil as cargo, or
use as ballast or carry and use as fuel in
the Antarctic area

50,000

Responsibilities of owner and maste 15 000" £0.000
Rule 130A.20 Aotgaroa-NeyY Zealand ship re periog ' ' 3.000* 10,000
teStIng of Shlp s New Zeal oard ‘\ (3 000) (20 000)
marine oil spill conting ' '
Responsibilities of owne on ea V
New Zealand ship re notific 3 750 12,500
Rule 130A.21 modifications to ship’s New 2 (3’ 000) 750* 2,500
shipboard marine oil s ency ’ (20,000)
plan
<,

O\
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Owner and master of foreign ship must 15,000*
Rule 130A.23 ensure appropriate oil pollution
emergency plan carried on board

Rule-130B.4 ¢ ;

Offence revoked. _ _ Q 6\

This offence is of
sufficient gravity to
rely on Act-level

provisions in section ?‘
277. Q @

Operator of oil transfer site must ensure 9 WOO* 50,000 3,000* 10,000
Rule 130B.8(a) certain personnel receive appropriate?.

training

(5,000) (30,000) (2,000) (12,000)
Rule 130B.8(b) Operator of oil transfer site )8t enlre J 15,000* 50,000 3,000 10,000
a record of training is kep \

&

Pa
Operator of oil transfe%ﬂﬂust V 15,000* 50,000 3,000* 10,000
Rule 130B.8(c) maintain access to equipment k@\ 5

with oil spill Q (5,000) (30,000) (2,000) (12,000)
Rule 130B.8(d)
Agreed revoke (3,006} (20,000) (1,200) {7:200)
offence
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Operator of oil transfer site must keep

Director’s written approval of 3,750* 1 \50* 2,500
Rule 130B.9(1) contingency plan, and make both &
documents available to Director on (3,000) s ,00 (1,200) (7,200)
request
Operator of oil transfer site must ensure S
Rule 130B.9(2) site marine oil spill contingency plan kept &5 0 750* 2,500
and available at site N
Operator must, as soon as practicable,
supply a copy of Director’s written 12,500 750*% 2,500
Rule 130B.9(3) approval and approved contingency plan
to Director, District Chief Officer, and (20,000) (1,200) (7,200)
regional on-scene commander (if any)
Vi
Operator of oil transfer site must: \ 3,000% 10,000
Rule 130B.10 50,000
' (1) ensure contingency plan is t (20,000) (1,200) (7,200)
and reviewed
Operator of oil transfer site N N 3,750* 12500 750* 2,500
Rule 130B.10(2) '
(2) keep record of ev d (2,500) (15,000) (500) (3,000)
review, and the results and findi
Operator of oil transfer sﬁe mu§\ 3,750* 12500 750 2,500
Rule 130B.10(3) '
(2,500) (15,000) (500) (6,000)

to contingency pl

(3) determine and impler&c nges
P

X
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Operator of oil transfer site must ensure 3,750* 2,500
Rule 130B.11(1) any modification to contingency plan is

notified (1,250) “N6,000) (500) (6,000)

P =4

Operator of oil transfer site must obtain 3,750* 12,50U 750* 2,500
Rule 130B.12(1) approval for modifications to contingency Q~ %

plan (5,000)§ : §) 0 (2,000) (12,000)
Rule-130B:13 O N
Offence revoked. \
This offence is of &
sufficient gravity to (2:000) 4200)
rely on Act-level
provisions in section
238.
Rule 13121
Offence revoked.
This offence is of
sufficient gravity to

(30,000)

rely on Act-level
provisions in section
277 re acting without
necessary marine
protection document.
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Owner of installation must keep

approved oil spill contingency plan with y \50* 2,500
Rule 131.25(1) Director’s written approval, and make 2 3,750* ,500
(500)
both documents available to Director on s (3,000)
request % C)
If offshore installation is within a region, E
owner must supply a copy of Director’s §
Rule 131.25(4) written approval and approved oil spill 5 3 ‘\ 500 750" 2,500
' contingency plan to regional on-scene
X (6,000) (500) (3,000)
commander as soon as practicable after \
approval is issued
Owner of installation must apply to .@
Rule 131.26(1) Director for approval of modification to c 0* 12,500 750* 2,500
) oil spill contingency plan in accordan @ 5,000) (30,000) (2,000) (12,000)
with rule @c?' Q ' '
L
Y |
Owner of installation m ify,Director \
and every person hol y of Oi I 3.750* 12,500 750* 2,500
Rule 131.27(1) spill contingency plan required to 2 (1’ 250)
or supplied under rule 131.25 0 ' (6,000) (500) (3,000)
modification made to that pI n
Rule 131.27(2) Owner of installati gkeep arecord 5 3,750* 12,500 7507
) of notlflcatlons ifications. (1,250) (6,000) (500) 2 500
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(3,000)

Owner of offshore installation must —

(a) ensure personnel are aware of their
responsibilities under approved oil

Rule 131.28(a)(c) spill contingency plan and receive 5 15' % ‘ 3,000 10,000
appropriate training; (5,€ ‘Q \(30,000) (2,000) (12,000)
(c) maintain access to equipment to O
deal with spill at appropriate level &\
Rule 131.28(b) c-@
Owner of offshore installation must — ?? O
750*
(b) ensure training is undertaker@ 2 Q 3,750* 12,500 2,500
recorded, and training recerd (1,250) (6,000) (500) (3,000)
maintained and provi Mctor \\
in accordance with V
dod ool
Offence revoked (1,250) (3,000}

Regulatory Impact Statement | 67




N\

Owner of offshore installation

responsibilities must test emergency 15 000 Q~ 50 U 3,000 10,000
Rule 131.29(1) response procedures and review 5 5 ’000 Y\ (2’ 000)
effectiveness of procedures in ’ 0,000) ’ (12,000)
accordance with rule ~
\
Owner must notify Director of test or \\J
review, make and keep a record of every &
Rule 131.29(2) test and review made under rule 5 ,750? 12,500 750* 2,500
' 131.29(1) and of the results, and provide Q (2, (15,000) (500) (3,000)
a copy of the results to Director in
accordance with rule <~
")
Following every review of emergency :‘I
response procedures, owner mu
Rule 131.29(3) determine modifications to olil spll 10,500* 35,000 2,100* 7,000
' contingency plan, submit i N (2,500) (15,000) (500) (3,000)
to Director for approval, a \
modifications in accor, i
Owner of installation must re N pill . 3,000* 10,000
Rule 131.41(1) in accordance with rule { , S 15,000 50,000 (2,000) (12,000)
Rule 131.41(2) Person responsible/for ifplementing 1,000 10,000
emergency res %rocedures must 5 >,000 50,000 (2,000) (12,000)

r she considers

P
report oil spill t@%

-
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cannot be contained or cleaned up using
the resources available in accordance
with rule

N\

Owner of installation must ensure event 15 000" 50’00(() - 3,000¢ 10,000
Rule 131.42(1) or defect is reported in accordance with | 5 5 ’000)
rule 131.42(2) ' Q (30, (2000) (12,000)
X/
Owner of installation must ensure there . v .
Rule 131.61(1) is a valid International Oil Pollution 5 1 O \50,000 3,000 10,000
. Prevention Certificate held in respect of 00) \ (15,000) (1,000) (6,000)
installation & ' '
Owner of installation must ensure Q Q
international oil pollution prevention 12,500 750* 2,500
Rule 131.61(2) certificate held in respect of offshore ci 0)
installation is available in accordance o (15,000) (1,000) (6,000)
with rule p: v, O
rY ¥ &>
Owner of offshore installation mu Q
Rule 131.62(1) ensure installation undergo W ~§ 15,000 50,000 (2000} (2.000)
. survey, renewal surveys, @ urvey, \ (5,000) (30,000) ;
and intermediate surv?r~ \/
Owner must ensure the o shorﬁgv
installation’s equipment is maint in " N
Rule 131.66(1) condition complying with m and 4 10,500 35,000 2,100 7,000
' its IOPP certificate, a not (5,000) (30,000) (2,000) (12,000)

present an unreas% threat of harm
to the marine ePa'\ ent.
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Owner must ensure no change is made
to offshore installation’s structure,

N\

equipment, systems, piping, fittings, 10,500* ) 2,100* 7.000
Rule 131.66(2) arrangements, or material covered by 4 & (30,0 (1'2 000)

survey, without approval of surveyor (5,000) P O{) (2000) '

(except direct replacement of equipment Q~

and fittings) ;

Owner of |nst-allat|on must gnsure 3 * O \12’500 750* 2,500
Rule 131.81 placards re discharge requirements are 2

. . . (7,500) (3,000)
displayed and in required languages N Rﬁng) &\ (500)
W)

Owner of installation in territorial sea \115, 0 N 50 000
Rule 131.82(1)(a) must ensure installation has garbage 5 Q (36 000) 3,000* 10,000

management plan complying with rule '

IQ

Owner of installation in territorial sea .
Rule 131.82(1)(b) must ensure up-to-_date copy of garbal 5 O 150 12,500 750 2,500

management plan is carried on Q (5,000) (30,000)

installation é

2N\,

Owner of installation in t %?Yea \] 10,500* 35.000
Rule 131.82(1)(c) must ensure all pers rd | 4 !

comply with garbage miagemew (5,000) (30,000)

N
instal 3,500
Rule 131.82(3) 4
(5,000)
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Owner of offshore installation must 3,750* 2,500
Rule 131.83 comply with garbage record book 2 {
requirements (5,000) 0,000) (2,000) (12,000)
P =4
Owner of offshore installation must ( ’
ensure installation is fitted with oil 15,000% Q~ 50, 3,000* 10,000
Rule 131.84(1) fllterl_ng equipment meeting specified 5
requirements , N,OOO) (2000) (12,000)
e
AN
Offshore installation of 10 000 gross N
tons or more must have oil filtering
equipment fitted with alarm and Q 50,000 3,000* 10,000
Rule 131.84(2) arrangements to ensure discharge of oily
mixture is automatically stopped if oil - (30,000) (2,000) (12,000)
content of effluent exceeds 15 parts per Co
million o O
Owner of offshore installation tha Q
Rule 131.85(1) fixed offshore installation m 15,000* 50,000 3,000" 10,000
installation is fitted with oi \Q (30,000) (12,000)
(sludge) tank that co (5,000) ; (2,000) ’
scribed requwement '
Owner of fixed offshore inst & . .
Rule 131.85(3) ensure installation is fitte 5 15,000 50,000 3,000 10,000
' residue (sludge) tank plies with (5,000) (30,000) (2,000) (12,000)

prescribed requireQ
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Owner of offshore installation must 3,750* 2,500
Rule 131.86(1) provide installation with oil record book {

in approved form (4,000) 5,000) (1,000) (6,000)

P =4

Owner must ensure an entry is made in . s ’

oil record book of certain operations 3,750 12 750* 2,500
Rule 131.86(2) : . )

taking place on offshore installation and (4,000) 25,000) (2,000) (6,000)

of certain discharges ' 0 & '

Owner must ensure statement is made

in oil record book of the circumstances 12,500 750* 2,500
Rule 131.86(3) of and reasons for discharge or escape (1,000)

of oil or oily mixtures or substances (25,000) ' (6,000)

containing oil

Owner must ensure oil record book is c 12,500 750* 2,500
Rule 131.86(6) available for inspection and is kept in (1,000)

accordance with rule y; (25,000) ’ (6,000)

y 4
Owner must ensure a true co OW
leted pa f off hor I ony 12,500 750* 2,500

Rule 131.86(7) compieted page of ofls 59

oil record book is forwar ector (7,500) (500) (3,000)

in accordance with ru ' '
Rule 131.86(8) Owner must preserve 0|I re for 3,750* 12,500 750* 2,500

) 3 years after last entry (5,000) (30,000) (2,000) (12,000)

Regulatory Impact Statement | 72




No person to use or discharge an OSCA h
unless it is an NZOSCA and use is
Rule 132.20(1) authorized under a marine oil spill 5 15,000* ,000 & 3,000* 10,000

contingency plan or by an on-scene C)

commander %

A person using an NZOSCA to comply §
with conditions or requirements imposed

Rule 132.20(2) by the Director 5 1 O ,000 3,000* 10,000

Rule 140.5(1) Owner and master of ship outside . N £0.000

(140.17(1)) special area must ensure tank from J ' 3.000* 10.000
which Category X substance unloade$3 O 5,000) (30,000) ' ,
washed in accordance with rule > ' '
Responsibilities of owner and asﬁ%

Rule 140.5(2) i?'t';r?; tff(')dnf fv‘;]'fg;]aéaa:ea % ing \ﬁ 15,000 50,000 3,000* 10,000
substance unloaded <€ ?~ .
Responsibilities of owner an t of
ship to ensure that approprl te r rds

Rule 140.5(3) of the operations under ersub- | 2 3,750* 12,500 750* 2,500
rule (2) are made as e by Part
142B
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Responsibilities of owner and master of h
Rule 140.6(1) ship outside special area re tank from . § .
! 5 15,000 450, ,000 10,000
which Category Y or Z substance &
unloaded
» ()
Rule 140.6(2) Responsibilities of owner and master of Q~ g
ule . i . .
Aotefaroa New Zgaland ship out5|dg 5 15,000 0,080 3,000* 10,000
special area re discharge and washing
of tanks—Category Y and Z substances Q (-§\
Rule 140.8 Owner and master to ensure &\V
ule i . P .
uncategorlzed _I|qg|d substar-m(.:es in bulk 5 5,000k 50,000 3,000* 10,000
not carried until Director notifies
provisional assessment of substance.
\
c \penalty as breach of this rule is sufficiently serious to rely on Act-level
Rule 140.12 Duty to report damage, failure or altie tion 71 re failure to report accidents or incidents:
i >
breakdown of a ship E e case of an individual, a fine not exceeding $5,000
\ :- in the case of a body corporate, a fine not exceeding $30,000.
y P &
Responsibilities of master@Qf ghi ‘\\
Rule 140.14

State

rendering assistance %
salvage re reporting toWearest co?\

15,000*

3,000*
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Rule 142A.4(1)

Owner and master of Aotearoa-New
Zealand ship must ensure a valid
International Pollution Prevention
Certificate for Carriage of Noxious Liquid
Substances in Bulk is held

No regulation-level penalty as breach o
penalties of section 277 re acting with

e animprisonment term nﬁ%c din
o afine not exceedi @&0,00 , and

e an additional p9 r sec

y serious to rely on Act-level
ine protection document:

ths, or

(for offence involving commercial gain).

Rule 142A.4(2)

Owner and master of Aotearoa-New
Zealand ship must ensure international
pollution prevention certificate for
carriage of noxious liquid substances in
bulk is carried on board and made
available for inspection

NN
N12,500
(30,000)

750* 2,500

(2,000) (12,000)

Rule 142A.7(1)(b)

Owner and master of foreign ship
registered in state party to MARPOL c
must ensure text of international

pollution prevention certificate for

carriage of noxious liquid substances i
bulk includes translation into Eng

12,500

(1,250) (7,500)

750* 2,500

(500) (3,000)

Rule 142A.7(3)

tanker registered in state par
MARPOL issued with certifica
fitness must ensure certific

translation into English, \
Spanish

French or Spanish V
ty
t

Owner and master of ?%

4
emmV}
to
f
in Ses

3,750* 12,500

(1,250) (7,500)

750* 2,500

(500) (3,000)

()Q‘
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Owner and master of foreign ship h
registered in state party to MARPOL

must ensure international pollution 3,750% &%bo & 750* 2,500

Rule 142A.7(4) prevention certificate for carriage of 2

noxious liquid substances in bulk or (5,000) Q ~(30.0(€) (2,000) (12,000)

certificate of fitness is carried on board
and made available for inspection

Owner and master of foreign ship N

registered in state not party to MARPOL O 12,500 750* 2,500
Rule 142A.9(1)(b) must ensure noxious liquid substance 2 \

pollution prevention document includes ,250) (7,500) (500) (3,000)

50
translation
_ _ ,Q (\\;'
Owner and master of foreign chemical S
tanker registered in state not party to c"'
MARPOL issued with document of — 12 500 — 5 500

Rule 142A.9(3) fltness (_)f standard eqw_valent to Y»Z O
international bulk chemical code | (1,250) (7,500) (500) (3,000)
chemical code must ensure docu ' ’ '
includes translation into E@anh \\

or Spanish
A N

Owner and master of foreign ship
registered in state not party to OL

3,750* 12,500 750* 2,500
must ensure noxious I|qU|d ubs ' ' '
Rule 142A.9(4) 2
pollution prevention doc (5,000) (30,000) (2,000) (12,000)
document of fitness board
and made avallab pection
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Owner and master must ensure records

Rule 142B.5(1) entered in cargo record book (Aotearoa- 1 ,50() 750* 2,500
New Zealand ship)
Owner and master of New Zealand ship 2,5Eo 750* 2.500
Rule 142B.5(5) must ensure cargo record book available &
for inspection and kept on board \(30,000) (2,000) (12,000)
Owner of Aotearoa-New Zealand ship 12,500 750* 2,500
Rule 142B.5(7) must preserve cargo record book for 3
years after last entry (30,000) (2,000) (12,000)
Owner and master must ensure records
Rule 142B.8(1) entered in cargo record book (foreign . 12,500 750* 2,500
S ® Q
nd
Owner and master of foreign Shl%?
engaged in international trad
ensure entries in cargo re are N 3,750* 12,500 750* 2,500
Rule 142B.8(5) . . K
in th natlt_JnaI Ianguag es ate the (1,250) (7,500) (500) (3,000)
ship is registered in a| lish, !
French or Spanish
AX
Owner and master of forelg ship *
Rule 142B.8(6) engaged in trade other national X 3,750* 12,500 750* 2,500
trade must ensure e \ém argo (1,250) (7,500) (500) (3,000)

record book are in onal language
of the state thesHip, Is,registered in and
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in English

N\

appropriate manual carried oriboar

Owner and master of foreign ship must 3,750* ;15,50() - 750* 2,500
Rule 142B.8(7) ensure Cargo Record Book available for | 2
inspection and kept on board (5,000) (30?9) (2,000) (12,000)
&
Owner and master of Aotearoa-New ‘A
Rule 142B.10(1) Zealand ship must ensure that ship has 5 O \50’000
a Procedures and Arrangements Manual | (6) \
approved by the Director &
Sy
Responsibilities of owner of Aotearoa- 3,7 *Y“ 12,500
Rule 142B.10(5) New Zealand ship re revision of 2 750* 2,500
Procedures and Arrangements Manual | 0 3,000) (20,000)
Owner and master of foreign ship must .
Rule 142B.11 ensure that Procedures and V 4 10,500 35,000 2.100* 7.000
Arrangements Manual or other (5,000) (30,000)

Rule 143.4(1) Owner and master to ensure sries 5
on board an emergency plag for ious (©6) 15,000* 50,000
liquid substances \
<
Owner to ensure jes the
Rule 143.7 noxious liquid s ces plan and 2 3,750* 12,500 750* 2,500
written approval, angl make these
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available to the Director, District Chief
Fire Officer and Harbourmaster

Owner and master to ensure testing of

board an emergency plan for noxious
liquid substances

the noxious liquid substances plan, keep | 5

Rule 143.8 records, update the plan and notify the (6) SOV
Director of any changes
Owner and master of a ship registered in 5

Rule 143.10(1) a state party to MARPOL to carry_ on 50,000
board an emergency plan for noxious (6)
liquid substances
Owner and master of a ship registered in Q

Rule 143.10(2) a state not party to MARPOL to carry on 50,000

Responsibilities of own 15,000 50,000
Rule 150.4 : -

ship re jettison of har (5,000) (30,000)

Responsibilities of owner a 15,0007 20,000 30007 10,000
Rule 150.5(5) hi hing of leak 5

ship re washing or lea (5,000) (30,000) (2,000) (12,000)
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Owner and master of Aotearoa-New
Zealand ship must ensure condition of

15,000*

Rule 170.3(2)

No person is to disc garbage into
the sea except as ided in this Part or

3,500

700

Rule 160.5 ship maintained after survey and no 5 &

change made to equipment etc. after (5,000) & ,00

survey without approval N b

Owner and master of Aotearoa-New g ;

Zealand ship must ensure International 3,7 kg,oo 750* 2,500
Rule 160.6(2) Sewage Pollution Prevention Document | 2 Q ‘\

of Compliance carried on board and O (30,000) (2,000) (12,000)

made available for inspection &\

\ g

Owner and master of Aotearoa-New 3 .

Zealand ship must ensure sewage Q 3.7 12,500 750 2.500
Rule 160.10(1) .

record book kept on board and available % ) (7,500) (500) (3,000)

for inspection c"'

Owner of Aotearoa-New Zealand s ip?»g_@ 3.750% 12,500 750% 2,500
Rule 160.10(2) must preserve sewage record b r 2 Q (':'; 000)

years after last entry ’ (30,000) (2,000) (12,000)

Owner of Aotearoa-New \] 15 000* 50,000 3,000 10,000
Rule 160.11 must ensure dischar 5 5 ’000) (2’ 000)

complies with prescribed,require ’ (30,000) ’ (12,000)

the Act. Q
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Owner and master of Aotearoa-New 3,750* 2,500
Rule 170.18 Zealand ship must ensure placards re 2 {
discharge requirements are displayed (5,000) 0,000) (500) (12,000)
P~
Owner and master of Aotearoa-New =0 U
1 1 * L)
Rule 170.19(2)(a) Zealand ship must ensure ship has _ 5 15,000 3,000* 10,000
garbage management plan that complies (5,000 0,000)
with rule ‘X
AN NN
Owner and master of Aotearoa-New U
; 50* 12,500 750* 2,500
Zealand ship must ensure up-to-date
Rule 170.19(2)(b) : 2
copy of garbage management plan is 5,00 (30,000) (2,000) (12,000)
carried on board ship \? I
/ v
Owner and master of Aotearoa-New - .
Zealand ship must ensure all persons onc 00 35,000
Rule 170.19(2)(c) e %)
oard comply with garbage manage S (5,000) (30,000)
plan %
Owner and master of Aotearoa-Ne . .
Zealand ship must ensur N 3,750 12,500 750 2,500
Rule 170.19(3)(c) st ensy " e,
management plan is w orking (1,250) (7,500) (500) (3,000)
language of the crew ngli f
All persons on board Aotear 3,500
Rule 170.19(4) Zealand ship must compl \@r age |4 700
\ (5,000)

management plan Q
y 2
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Responsibilities of owner and master of 3,750* 2,500

Rule 170.20(2) Aotearoa-New Zealand ship re provision
of garbage record book (5,000) 0,000) (2,000) (12,000)

P =4
Master of Aotearoa-New Zealand ship ( ’ 750*

Rule 170.20(3) must sign each page of garbage record
book : (2,000)

Owner of Aotearoa- New Zealand ship N12,500 750% 2,500

Rule 170.20(4) must preserve garbage record book for (2,000)

24 months (30,000) ' (12,000)

Rule 170.21 Owner and master of ship must report 50,000

) loss or discharge of fishing gear (30,000) {2,000} {42,000)
Responsibilities of owner and master of .

Rule 170.23 foreign ship within Aotearoa-New 12,500 750 2,500
Zealand jurisdiction re provision (5,000) (30,000) (2,000) (12,000)
placards

2N\
Responsibilities of owner er of . .

Rule 170.24 foreign ship within Ao aNEw V 15,000 50,000 3,000 10,000
Zealand jurisdiction re provision (5,000) (30,000) (2,000) (12,000)
garbage management plans \

7~ N\
Responsibilities of owner ter of
Rule 170.25 foreIFG)ln ship within Ao rUS 3,750* 12,500 750" 2,500
(5,000) (30,000) (2,000) (12,000)

Zealand jurisdictio vision of
garbage record
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Owner, charterer, and master of ship of

3,000*

10,000

Rule 300.41(1)

Owner and master of party State ship to
ensure valid IBWM certificate held

Rule 300.41(2)

)\ >
Owner and master of part t\ﬁip to

ensure valid IBWM ce rriechon
board, and made availaigle rinsvg

alty as breach of this rule is sufficiently serious to rely on Act-level
es o 277 re acting without necessary marine protection document:

*
Rule 190.3(2) more than 45 m LOA not to enter Poor (155 (;)(%))
Knights area in transit ' (2,000) (12,000)
Owner, charterer, and master of ship of 3,000* 10,000
Rule 190.4 500 GT and above not to enter the
Three Kings area 000) (2,000) (12,000)

. p isonment term not exceeding 12 months, or
Q a-fine not exceeding $10,000, and
()

an additional penalty under section 409 (for offence involving commercial gain).

3,750*

12,500

750*

2,500

Rule 300.41(3)

o\
"4
Owner and the maste%a State

ship to comply wit jons on

certificate. O

No regulation-level penalty as breach of this rule is sufficiently serious to rely on Act-level
penalties of section 278 re acting in breach of marine protection document:

e an imprisonment term not exceeding 12 months, or
¢ afine not exceeding $10,000, and

Regulatory Impact Statement | 83



e an additional penalty under se 09 (for (K involving commercial gain).

Rule 300.42(1)

Owner and master of non-party State
ship to ensure valid BWM document
held

No regulation-level penalty as b fthisr suff|0|ently serious to rely on Act-level
penalties of section 277 re acti g ho t m@ marine protection document:
m

onths, or

e animprisonmen exce
¢ afine not exceédi g 10,000, an
e an addmo ion 409 (for offence involving commercial gain).

Rule 300.42(2)

Owner and master of non-party State
ship to carry BWM document; and
make it available for inspection

&\ 12,500 750* 2,500

Rule 300.42(3)

Owner and the master of non-party State

Ity as breach of this rule is sufficiently serious to rely on Act-level
re acting in breach of marine protection document:

Q
o . @rlﬁnment term not exceeding 12 months, or
R @ ot exceeding $10,000, and

dditional penalty under section 409 (for offence involving commercial gain).

Rule 300.80(1)

ship to comply with conditions on BWM
Owner and the master to e
Aotearoa-New Zealand s

document. ?
ballast water manage

Rule 300.80(3)(a)

Owner and the master to ensuxq

Aotearoa-New Zealand shipfcarr,
ballast water managem
y .

\
@‘
\ 15,000* 50,000 3,000* 10,000
2

3,750* 12,500 750* 2,500

Rule 300.80(3)(b)

Owner and the magtep tOxensure
Aotearoa-New d ship officers and

No regulation-level penalty added as section 396(3)(aa)(ii) of the Act re audit and inspection
power provides for Director to require person to demonstrate familiarity with procedures for

crew familiar wiith plan and their duties

prevention of harm to the environment, human health, property or resources from ballast water.
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under it.

acceptable.

hat the risk of proceeding to sea is

Rule 300.80(3)(c)

Owner and the master to ensure
Aotearoa-New Zealand ship BW
operations carried out in accordance
with the plan and persons on board
comply with the plan.

(6)

15,000"@%

g

Rule
300.81(1)(a)&(b)

Owner and the master to ensure
Aotearoa-New Zealand ship has, carries
on board, and makes available for
inspection a ballast water record book

Q)
W

,O*&

O

12,500

750*

2,500

Rule 300.81(1)(c)

Owner and the master to ensure
Aotearoa-New Zealand ballast water
record book maintained without delay in c
accordance with subrule (3).

\J

12,500

750*

2,500

Rule 300.81(3)(b)-(d)

VR ¢
Owner and the master of AotearW
n

Zealand ship to maintain re i N
record book of BW opera including

A

3,750*

12,500

750*

2,500

Rule
300.81(4)(a)&(b)

any accidental exceptj em
discharges. ?\N

Duty to retain on board co te
record book for 2 years a e

owner for a further 3 y@
y4

3,750*

12,500

750*

2,500

X
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Rule 300.82(1)

Owner and master of a foreign ship
registered in a State party to the
Convention to ensure that a current
ballast water management plan and
ballast water record book are carried on
the ship

750*

2,500

Rule 300.82(2)

Owner and master of a foreign ship that
is not registered in a State party to the
Convention to ensure that a current
ballast water management plan, ballast
water record book and evidence that the
plan and record book comply with the
requirements of subpart D are carried on
the ship

Rule 300.100(2)

Owner and master of a Aotearoa—Ne

Zealand ship to ensure that a ba
water management system mee@
ub

requirements of the applicable s

‘</

(F-H).

12,500

750*

2,500

10,500*

35,000

2,100*

7,000

Rule 300.100(3)*

Owner and master of a Aotear@
Zealand ship to ensure that

water management sy roved
by the Director and |sé

the ship,
its equipment and

15,000*

50,000
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Owner and master of a Aotearoa-New
Zealand ship to ensure that that the

N
5,100*

Rule 300.100(4) ballast water management system is in | 4 10,500* %‘) 7,000
accordance with the standards and
requirements specified in Appendix A. N
Owner and master of foreign ship to
Rule 300.102(a) ensure BWM system approved by 4 10, &O 0 2,100* 7,000
Administration N
‘Q RN
Owner and master of foreign ship to 5 A
Rule 300.102(b) ensure BWM system safe in relation to \ 5,00 50,000
ship, its equipment and crew (6) &
- - & N -
Owner and master of foreign ship to .w v
Rule 300.102(c) ensure BWM system uses approved CO QER,SOO* 35,000 2,100* 7,000
active substance (if used)
¥ C
Owner and master of foreign shi% Y
Rule 300.102(d) \é 10,500* 35,000 2,100* 7,000

ensure BWM system compli ith
regulation B3 (concernin I from
discharge to treatment

Rule 300.103(2)

Owner and master (all ships) ta,e
ballast water discharge is in

with the exchange stand d@art F)
or performance stand rt G), or
an approved altern 'ﬁethod (subpart
H for NZ ship), or %ei ship’s

Administration

an imprisonment term not exceeding 2 years, or
a fine (or fines) not exceeding $200,000, and

if the offence is a continuing one, a further fine not exceeding $10,000 for every day or

No regulation-level penalty as breach of this rule is covered by statutory offence in section 246C
re discharge of ballast water in breach of section 246B re ballast water may be discharged from
ship only in accordance with applicable marine protection rules:

N 4
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6

Appendix Il. Summary of proposed changes to Maritime (Offences) Regulations 1998

Rule Part and purpose

Part 19: Maritime Transport
Operator — Certification and
Responsibilities

Requires maritime transport
operators to develop, and operate
according to, a safety system
specific to their operation. The
objective of the rule is to improve
the safety record of commercial
ship operators in New Zealand and
affirm the responsibility operators
have for the safety of their
operation and the vessels used
within it.

Application

Most domestic commercial ship
operators - every person
conducting a maritime transport
operation, operating a New
Zealand commercial ship—

(a) in New Zealand waters

(b) on the New Zealand coast;
or

(c) outside New Zealand
waters—

(i) if the ship is registered
in New Zealandwnder
the Ship Reqistration
Act 1992,,0r

(ii) if the'ship is, or'is
required tosbe, licensed
orregisteredin New
Zealand under any
applicable’New Zealand
fisheries law.

Issues

There are currently no‘offénces in
the Regulations for, breaches of
Part 19, which piost domesti¢
commercial vessel‘eperators must
operate under..This means'thére is
no deterrentiin the legislation to
encouragescompliance with those
rules, Consequently, Maritime NZ
has:limitedability,to respond to
and address breaches of those
fules.

Mest operator duties in Rules Part
19 are minor matters and there is a
high rate of voluntary compliance
so the power to issue infringement
fees or fines is not necessary.
However, there are five duties in
the Rule Part that we consider are
sufficiently important to warrant
being offences.

All five new offences are
“straightforward and relatively

Proposed changes

Establish offences and associated
infringement fees and fines based
on the Effective Transport
Financial Penalties Framework
(Framework) for rules 19.24,
19.43(4), 19.45(3), and 19.65.
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Rule Part and purpose

Application

Issues

minor” offences and appropriate
for infringement fee penalties to
deter straightforward lower-level
offending.

Proposed changes

Part 20: Operating Limits

Defines physical operating limits
for ships for the purpose of all
Maritime Rules. These operating
limits are enclosed water, inshore,
inshore fishing, coastal and
offshore limits and unlimited area.

Requires ships to be assigned
operating limits and keep within
the assigned operating limits,
subject to exceptions.

New Zealand commercial ships,
foreign commercial ships operating
in New Zealand waters or foreign
fishing vessels registered under
the Fisheries Act 1996.

Does not apply to pleasure craft,
New Zealand ships which have
current SOLAS certificates, or
foreign ships visiting NewZealand
ports, New Zealand offshote
terminals or transiting"New
Zealand waters,

Offences have beengeviewed{in
line with the Effective Transport
Financial Penalties Framework
(Framework) and penaltieswrequire
changéso better reflectithe
severityyand likelihood of harm.

Offenges relating to rules 20.20(1)
and\20.43(2) require renumbering
and rewording to align with a
previous change in the rules.

Current rule 20.21 corresponds to
the offence under rule 20.6 in the
regulations. This offence is
overridden by another offence in
the MTA (section 67B(1)(b)), which
carries a penalty appropriate for
the seriousness of the offence. It is
considered inappropriate to
duplicate the offence in the
regulations and therefore the

Increase penalty levels for rules
20.20(1) and 20.43(2), based on
the Framework.

Renumber and reword rules
20.20(1) and 20.43(2).

Remove offence under 20.6.
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Rule Part and purpose

Application

Issues

offence under 20.6 can be
revoked.

Proposed changes

Part 21: Safe Ship Management
Systems

Requires certain New Zealand
commercial ships to establish safe
ship management procedures
which are consistent with the
duties of participants in the
maritime system stated in the
MTA.

Section 1 relates to foreign-going
ships which are subject to SOLAS
requirements, and to other large
ships, other than fishing ships,
which proceed beyond restricted
limits.

Section 2 (revoked) relates to
restricted limit ships, fishing ships
and ships of less than 54 meters in
length which are not required to
comply with section 1.

Offences have been reviewed in
line with the Frameworkéand
penalties require changes to bétter
reflect the severity,and likelihood
of harm.

Section 2 of Part, 21 was revoked
by Rart 19. There)was a caveat
that proviSions continued to apply
to maritime‘transport operators
whe,wefe operating under a
deemed Maritime Transport
Operator Certificate after 1 July
2014, until their certificate expired.
The last certificate expired on 1
July 2019. Consequently, offence
provisions relating to former
section 2 rules 21.13(1), (3), (5),
(15) and (19) are now redundant.

InCrease penalty levels for
offences under rules 21.6(1)(b),
21.6(4), 21.6(5) and 21.8, based
on the Framework.

Remove offence under revoked
rules 21.13(1), (3), (5), (15) and
(29).

Part 22: Collision Prevention

Gives effect to the Convention on
the International Regulations for

Owners andefsons responsible
for navigation of:

o/ New Zealand ships,
including pleasure craft,
wherever they are

There is only one offence under
these rules, 22.39. This is a catch-
all offence covering all the rules in
the Part. We consider that
offences under rule 22.39 need
amending to provide for

Replace the current single offence
for rule 22.39 with two separate
offences. The first offence would
relate to subrules 22.39(1), (2)(a)
and (2)(b) and would include a
new infringement fee and a revised
fine penalty based on the
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Rule Part and purpose

Preventing Collisions at Sea, to
which New Zealand is party.

Provides the steering and sailing
rules for ships, as well as
standards for the installation,
performance and use of lights for
collision avoidance and the sound
and light signals used for
communication of safety
information.

Application

foreign ships, including
pleasure craft, in New
Zealand waters

ships of the Defence Force
and foreign defence forces
in New Zealand waters
seaplanes when
manoeuvring on the
surface of New Zealand
waters

craft in inland waters, such
as lakes and rivers

Issues

infringement-level penalties, where
suitable.

The current single offence
provides only fine-level penalties. It
would be beneficialto have
infringement penalties available to
address breaches for subrules
22.39(1) N2)(a) and.(2)(b). These
are straightforvardyeasily
provable, low severity breaches
relating4onoperators not having or
usingfthe right navigation
eguipment.

Offences under the remaining two
subrules, 22.39(2)(c) and (d), are
broad, referring to navigating in
accordance with the whole of Rule
Part 22, and could be complex to
prove. A fine imposed by the
Courts is therefore appropriate for
offending against these subrules.

Offences have been reviewed in
line with the Framework and

Proposed changes

Framework. The second offence
would relate to subrules
22.39(2)(c) and (2)(d), with only a
revised fine penalty.

Reword the two offences to reflect
this change.
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Rule Part and purpose

Application

Issues

penalties require changes to better
reflect the severity and likelihood
of harm.

Proposed changes

Part 24A: Carriage of Cargoes —
Dangerous Goods

Implements New Zealand’s
obligations under the Convention
for the Safety of Life at Sea
(SOLAS) with respect to the
carriage of dangerous goods.

Prescribes rules governing the
carriage of dangerous goods by
sea by certain commercial ships.

The SOLAS requirements cover a
series of mandatory codes for
dangerous goods in packaged
form, dangerous goods in solid
form in bulk, dangerous liquid
chemicals in bulk, liquefied gases
in bulk as well as packaged
irradiated nuclear fuel, plutonium

New Zealand commercial ships in
New Zealand waters and
elsewhere, and foreign ships in
New Zealand waters, carrying
dangerous goods as cargo.

All persons involved in any way
with the carriage of dangerous
goods on a ship, whether they are
shore-based or on board a ship,
including:

e owners, operatorsyand
masters of ships

e shippers’of dangerous
goods

e any person engaged-in
packing dangerous goods
or eonsolidating cargo
containing,darigerous
goods,for’carriage on a
ship

e _ anysperson who loads,
stows or unloads
dangerous goods on a ship

e any person who
manufactures or supplies

There are 34 offences,rélating to
Part 24A. Due tossubsequentsule
amendments, most of'these
offences relate to the wrong rule or
a revoked rufe. Without\this
correction the rules'may'‘be
unenforeeable. For this reason, the
entirexset of affences for Part 24A
requires a’complete review to be
fit-for-purpese.

Offences have been reviewed in
line with the Framework and
penalties require changes to better
reflect the severity and likelihood
of harm and to align them more
closely with the levels for the most
serious dangerous goods-related
offences in land transport and civil
aviation offences regulations.

R€place the current Part 24A
offences with a reduced,
rationalised, and correctly
referenced set of five new
offences. These cover what we
consider are the most critical code
requirements to support
compliance with the Part 24A rules
which are:

o 24A.62(1)(a) — Identifying
and classifying

o 24A.62(1)(b) — Packaging

e 24A.62(1)(c) — Marking and
labelling

o 24A.82(1)(a) -
Documentation

o 24A.223(1) — Alternative
standards for carriage of
dangerous goods freight on
a ship on a domestic
voyage within restricted
limits other than across
Cook Strait.
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Rule Part and purpose

and high-level radioactive wastes
on board ships.

Application

packaging for dangerous
goods that will be carried
on a ship

e any person, including a
passenger, who carries
dangerous goods onto a
ship or allows them to be
brought onto a ship.

Does not apply to dangerous
goods that form part of the stores
or equipment of the ship. Does not
apply to pleasure craft, warships or
fishing ships.

Issues

Proposed changes

Establish revised penalties for the
new,offences based on the
Framework.

Part 24B: Carriage of Cargoes —
Stowage and Securing

Implements SOLAS requirements
for stowing and securing cargo.

Prescribes the requirements for
the stowage and securing of all
cargoes other than liquid, gas or
solid bulk cargoes, grain, timber
deck cargoes and livestock (except

New Zealand ships carrying’cargo
in any location and foreign ‘ships
carrying cargo in New Zealand

New Zealand ships loading‘cargo
at any portsand fereigneships
loading €argoat a NewnZealand
port, beforeslembarking on an
international vayage.

There,are currently no offences for
breaches of Rules Part 24B.
However, we think it would be
beneficial if there was an offence
to address breaches of rule
24B.10(2), which requires shippers
of freight vehicles to fit those
vehicles with securing points and
an information plate if they are to
be shipped on a ro-ro ship. This
means there is no deterrent in the
legislation to encourage
compliance with this rule.
Consequently, Maritime NZ has

Create a new offence for rule
24B.10(2).

Establish infringement fee and fine
for the offence based on the
Framework.

Regulatory Impact Statement | 94




Rule Part and purpose

livestock carried in road or rail
vehicles).

Application

Issues

limited ability to respond to and
address breaches.

The proposed offence’is a
straightforward and relatively minor
offence and appropriate far
infringement fee. penalties, to-deter
straightforward lower-level
offemding:

Proposed changes

Part 24C: Carriage of Cargoes —
Specific Cargoes

Implements SOLAS requirements
and IMO codes of practice for
loading and/or carrying specific
cargoes, namely grain, solid bulk
cargoes, timber deck cargoes and
livestock.

Shippers of solid bulk and timber
deck cargoes and livestock

Owners and masters of ships
carrying grain, solid balk cargoes,

timber deck cargoes _anddivestock:

Qffences with\fine-level penalties
exist for fitteen rules in Part 24C.
Only ene ofithese offences
(associated with rule 24C.18(5))
currently also has an infringement-
level penalty attached. We
consider all these offences (except
rule 24C.9) meet the criteria for
infringement offences and would
benefit from having associated
infringement penalties. The
exception is the offence associated
with rule 24C.9, as it is broadly
framed to relate to loading an
entire ship and for this reason is
not appropriate as an infringement
offence.

Establish infringement fees based
on the Framework for all offences
except 24C.9.

Amend penalty levels (some
increases, some decreases) for all
offences, based on the
Framework.

Reword offences 24C.6(2) and
24C.9
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Rule Part and purpose

Application

Issues

Offences have been reviewed in
line with the Framework and
penalties require changes to better
reflect the severity and(likelihood
of harm.

The wordingin-the offeneesfor
rules 24C.6(2) and.24C.9 also
needs'minor amendment, to align
better with the"werding in the rules
themselves:

Proposed changes

Part 40B: Design, Construction
and Equipment — SOLAS ships

Covers the requirement of SOLAS
ships to comply with the design,
construction and equipment
applicable at the time the ship was
built.

Requires compliance with relevant
IMO Codes for certain types of
ship such as bulk chemical carriers
and liquefied gas carriers.

Foreign-going passenger ships

Foreign-going non-passenger
ships (other than fishing.ships) of
500 GT or more (300 GI-0r mare
for radio requirements)

Ships (other tharnvfishing-ships) of
45 metres or more in length that
proceed beyond restricted limits.

There.are ne infringement offences
associated with Part 40B. Two of
the_four offences (associated with
rules 40B.34 and 40B.35) are
suitable to be infringement
offences. The significance of the
offence associated with rule
40B.36 and resulting penalty level
makes it unsuitable as an
infringement offence.

Offences have been reviewed in
line with the Framework and
penalties require changes to better

Establish infringement fees based
on the Framework for rules 40B.34
and 40B.35.

Amend penalty levels (some
increases, some decreases) for all
offences, based on the
Framework.
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Rule Part and purpose

Includes some requirements not
covered by SOLAS, e.g.
requirements for passenger
accommodation.

Application

Issues

reflect the severity and likelihood
of harm.

Proposed changes

Part 46: Surveys, Certification and
Maintenance

Prescribes the survey and
certification requirements of
SOLAS 74, to which New Zealand
is party, for those New Zealand
ships to which the convention
applies. Incorporates the
harmonised system of survey and
certification adopted by the 1988
SOLAS Protocaol.

Implements the United Nations
Convention of the Law of the Sea
(UNCLOS) port state control
regime in respect of a foreign
ship’s SOLAS certificates whilst it
is at a New Zealand port or
offshore terminal.

Owners and masters of;

SOLAS ships and ships, other than
fishing ships, of 45 metres or more
in length which operate outside
restricted limits.

Unmanned barges exceeding24
metres or going overseas.

Port state,control of foréign-ships.

The offences associated with fules
46.9, 46.13(156),.46.24(4).and
46.25 would benefit from having
assoCiated’/infringement offences
and‘are‘appropriately
straightforward.and relatively minor
offences.

Theten current offences
associated with Rules Part 46
have been reviewed in line with the
Framework. In this case higher
penalties have been proposed for
all offences due to the level of
system or safety harm associated
with each offence.

The offences associated with rules
46.10 and 46.13(12) require minor
amendments to ensure the

Establish infringement fees based
on the Framework for offences
associated with rules 46.9,
46.13(15), 46.24(4) and 46.25.

Increase penalty levels for all
current offences, based on the
Framework.

Reword offences associated with
rules 46.10 and 46.13(12).

Remove the offences associated
with revoked rules 46.28(1),
46.28(3) and 46.28(5).
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Rule Part and purpose

Prescribes survey requirements for
barges.

Application

Issues

wording is better aligned with the
rules.

Three rules (46.28(1)s46.28(3)4
46.28(5) have béen revoked‘and
therefore the associated offences
also need4o be.removed:

Proposed changes

Part 47: Load Lines

Implements the International
Convention on Load Lines 1966,
focussing on the strength and
stability of the ship in relation to
the loads it will carry, the watertight
integrity of all openings on the
ship, and protection of the crew.

Prescribes requirements for
assigning and marking load lines
and the issue of load line
certificates in respect of the ship or
barge. The load lines indicate the
draught to which the ship or barge
may be safely loaded having

Commercial ships and barges
which carry cargo.

Excludes fishing ships, and barges
which operate outside the coastal
limit

Penaltylevels for the,current
offénces have.been reviewed in
line\with the Framework and
require changes to better reflect

the severitysand likelihood of harm.

The numbering of three offences
for the part (47.6(b), 47.55(3),
47.54) also needs to be changed
to realign with the correct current
rules (47.8(2), 47.56), 47.66(5)).
Without this correction the rules
may be unenforceable.

Four rule sub-parts in Part 47
(47.3(1), 47.29(1), 47.48, 47.54)
have been revoked and therefore

Amend penalty levels (some
increases, some decreases) for all
current offences, based on the
Framework.

Renumber offences associated
with rules 47.6(b), 47.55(3) and
47.54 to realign with the current
rules (47.8(2), 47.56) and
47.66(5)).

Remove offences for revoked rules
47.3(1), 47.29(1), 47.48 and 47.54.
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Rule Part and purpose

regard to its design, construction
and area of operation.

Requires periodic to verify the
marked load line and appropriate
maintenance of the ship or barge.

Application

Issues

their corresponding offences need
to also be revoked.

Proposed changes

Part 73: Logbooks

Gives effect to the recording
requirements under SOLAS 74.

Provides for standardised
shipboard recording of routine and
emergency operational information
and significant events affecting the
ship and its safety, and the safety
and well-being of the people on
board.

Provides verification of compliance
with the submersion requirements

of the International Convention on

Load Lines 1966.

New Zealand commercial ships
engaged on international voyages.

Passenger and non-passenger
ships of 45 metres or more in
length that proceed beyond
restricted limits.

Self-propelled mobile“effshore
drilling units of 500'GT«or mare,

Fishing €hips,involved in
international voyages, meaning
voyages involvifigya €all at a port in
a country outside New Zealand.

Penaltyevels for the offences
have.been réviewedin line with the
Framework and=tequire changes to
betterreflect the severity and
likelihood{of harm.

The numbering for all offences
assaoeiated with the rules in this
part;“except rules 73.4.1 and 73.5,
iSout of alignment with the current
rules numbering. Unless the
numbering is corrected the rules
may be unenforceable.

Amend penalty levels (some
increases, some decreases) for all
offences, based on the
Framework.

Renumber all offences except
those associated with rules 73.4.1
and 73.5 to realign with the current
rules.

Add infringement fees to 73.5,
73.5A, 73.6, 73.8, 73.9 73.12
under the framework
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Rule Part and purpose Application Issues Proposed changes

Provides for recording exercises of
shipboard oil pollution emergency
plans, which are required to be
carried under MARPOL 73/78.

Part 91: Navigation safety rules

No changes are proposed to offences and penalties for this Rules Part in this sét of amendments» This is because the part is currently undergoing a
major review as a result of which new offences and penalties are likely to be established{ Matitime NZ proposes to consult on the Part 91 review in
2022.
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Appendix Ill. Summary of proposed changes to the Marine Protection (Offences) Regulations

1998

Rules Part and purpose

Part 100: Port Reception Facilities
(Oil, Noxious Ligquid Substances
and Garbage)

Gives effect to regulation 38 of
Annex I, regulation 18 of Annex Il
and regulation 7 of Annex V of
MARPOL.

Obijective of part 100 is to protect
the marine environment from ship-
sourced oil, noxious liquid
substances and garbage by
ensuring the provision of port
reception facilities to receive these
waste substances, which cannot
be discharged into the sea under
the controlled conditions
prescribed by MARPOL.

Application

Port operators operating ports in
New Zealand, the internal waters
of New Zealand, or New Zealand
continental waters, which have
been required by notice in
writing under section 236 of the
Maritime Transport Act 1994, to
provide at that port a facility for
the reception of harmful
substances from ships

Issues

There are currently no offences in
the Regulations for breaehes of Part
100. This means there'is limited
deterrent in the legislation to
encourage compliance with these
rules. Consequently, Maritime NZ
does nethave an ability,to respond
to andhaddress breaches of those
rules=This in turn presents risks to
the marine/envirenment from ships
net having appropriate facilities in
whichito 'discharge their waste,
making it more likely ships may
discharge waste into the marine
environment.

Penalties for new offences have
been analysed in line with the
Framework to reflect the severity and
likelihood of harm, and to ensure
they are consistent with the new
Annex VI offences. All new offences
have been assessed as suitable for
infringement fees.

Proposed changes

Establish offences and associated
infringement fees and fines based
on the framework for rules
100.4(1), 100.4(2), 100.5(1),
100.5(2), 100.6, 100.7, 100.8,
100.9, 100.10(1), 100.10(2),
100.11, 100.12(1), 100.12(2),
100.13(1) and 100.13(2).
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Rules Part and purpose

Part 101A: Surveys and
Inspections (Oil)

Applies the survey and inspection
requirements of regulation 4 of
Annex | of MARPOL, to verify
compliance with the construction
and equipment requirements set
out in Marine Protection Rules
Parts 121A, 121B and 122.

These surveys are a key part of
the marine protection system
relating to the prevention of oil
spills. Unless they are carried out
regularly and effectively there is a
risk of oil spills occurring due to
non-compliance with technical
construction and equipment
requirements. The environmental
impact of oil spills can range from
minor to catastrophic, as New
Zealand’s experience with the
Rena demonstrates.

Application

Oil tankers of 150 GT or more
and ships other than oil tankers
of 400 GT or more.

Warships and other ships of the
New Zealand Defence Force
which are oil tankers of 150 GT
or more, or ships other than oil
tankers of 400 GT or more.

Issues

Offences 101A.6(4) and 101A.6(5)
are essentially parts of the same
offence. The 101A.6(4) offence
involves breaching the requirement
to report an accident to a,ship or a
defect discovered_ in a‘ship. The
101A.6(5) offence involves not
reporting an gccident or defeet.to the
Director, atthorised organisation or
appropriate authoritiesyThus, the
101A%6(5) offence-effectively adds
detail'to the 1L01A.6(4) offence and
can'be treated as one offence.

We.censider the merged 101A.6(4)
and.(5)) is a straightforward offences
stitable to be an infringement
offences.

Penalty levels for the offences have
been reviewed in line with the
Framework and require changes to
better reflect the severity and
likelihood of harm.

Proposed changes

Combine offences under 101A.6(4)
and/(5) into one offence.

Establish infringement fees based
on the Framework for merged
offences 101A.6(4) and (5).

Amend penalty levels (some
increases, some decreases) for all
offences, based on the
Framework.
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Rules Part and purpose Application

Part 101B: Surveys and
Inspections: Noxious Liquid
Substances Carried in Bulk

All New Zealand ships which
carry noxious liquid substances
in bulk

Gives effect to regulation 8 of
Annex Il of MARPOL.

Warships and other ships of the
New Zealand Defence Force
which carry noxious liquid
substances in bulk.

Contains requirements for initial
and periodic surveys of tankers
carrying noxious liquid substances
in bulk, to verify compliance with
the construction and equipment
requirements set out in Marine
Protection Rules Part 141.

These surveys are a key part of
the marine protection system
relating to the prevention of
chemical and other noxious liquid
spills and discharges. Unless they
are carried out regularly and
effectively there is a risk of spills
occurring due to non-compliance
with technical construction and
equipment requirements. Chemical
and noxious liquid spills and
discharges are always treated
seriously. They are rare in New

Issues

Two of the four offences (101B.6(4)
and (5)) are straightforward offences
which are appropriate to also be
infringement offences.

The four offences asSociated with
Rules Part 46 have beenfreviewed in
line with the4~ramewark. If this case
higherspenalties have.been proposed
for all effences duextonthe level of
environmentahand_safety harm
associated with each offence.

Proposed changes

Establish infringement fees based
onsithe Framework for offences
associated with rules 101B.6(4)
and (5).

Increase penalty levels for all
offences, based on the
Framework.
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Rules Part and purpose

Zealand but potentially
catastrophic.

Rules Part 120: Discharge of Oil

Gives effect to Regulations 4, 15
and 34 of Annex | of MARPOL and
to that instrument's Protocol I.
These are concerned with
reducing the quantity of
environmentally harmful oil and
oily mixtures entering the sea from
ships.

Prohibits discharge of oil cargo
residues into the sea from oil
tankers within 50 nautical miles of
land and in defined ‘special areas’
(such as Antarctica). Imposes
controls on the flow, concentration
and quantity of discharges in other
areas.

Imposes controls on discharge of
machinery space bilge water
containing oil.

Application

New Zealand ships, warships
and other ships of the New
Zealand Defence Force
operating outside the New
Zealand coastal marine area and
within the internationally
recognised “special areas”.

Foreign ships operating within
areas of the sea under New
Zealand jurisdiction.

As with other MARPQL-based
operational discharge
requirements, the marine
protection rules\deal with sueh
discharges outside the coastal
marine area. Within the'€MA
(thatlisswithin the™.2 mile limit)
these requirements.are found in
the Resouree Management
(Marine,Pollution) Regulations
1998«

Issues

There are currently no offénces
associated with Part 120. This
means the regulatory"frameworkto
reduce the quantity ‘ef
environmentallyyharmful oil and oily
mixtures entering the sea\ftom ships
lacks impertant incentives, 'deterrents
and responses to breaches of
requirements. Currently the only
available epforeement option is
prosecution tnder the MTA, which is
a costly ‘course of action suitable for
the.mast serious breaches.

We consider it desirable to introduce
a suite of lower-level offences
addressed at small-scale oil spills
and discharges, which are common
in Aotearoa-New Zealand waters.
These include several
straightforward offences appropriate
to be infringement offences.

We do not consider it is necessary to
establish offences in regulations for

Proposed changes

Create new offences under rules
120.3A, 120.5, 120.5(5), 120.6(1),
120.6(2), 120.8(1), 120.8(2),
120.9(1); 120.9(2)(i) and (ii),
120.12, 120.14(1), 120.15, 120.16,
120.17 and 120.19.

Establish penalties for each
offence based on the Framework.

Establish infringement fees based
on the Framework for offences
under rules 120.9(2)(i) & (2)(ii),
120.10 and 12.14(2).
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Oil residues which cannot be
discharged into the seain
compliance with the conditions
specified in Part 120 must be
retained on board or discharged to
reception facilities.

Rules Part 122: Marine Protection
Products (Oil)

Gives effect to Regulations 3.5, 12,
13, 14, 18.8.3, 30-33 and 34.6 of
Annex | of MARPOL.

Specifies the design and fitting of
shipboard equipment and systems
required for preventing oil pollution
(marine protection products. This
includes oil filtering equipment, oll
discharge monitoring and control
systems, crude oil washing (oil
tankers), and tanks for storage of

Application

New Zealand commercial ships
including oil tankers

Warships and other ships’of,the
New Zealand DefencesForece
including oil tankers.

Issues

rules 120.15, 120.16 and 120.17.
This is because we consider that
breaches of these rules are of
sufficient seriousness to«ely on the
MTA-level offences of section 238
involving failure tofailtre to report
discharge of harmfultsubstarices.into
sea or seabed (for rules 120.45.and
120.16) and section 71, failure to
report accidents or incidents (for rule
120,17%).

There are currently’no offences in
regulations te,support Part 122 rules,
which are_ important to prevent oil
pollution. ‘Consequently, the
regulatory framework to deter and
réspond to breaches is lacking.

We consider that establishing two
offences relating to Part 122 would
be beneficial.

Example: A 2021 Maritime NZ study
of 24 commercial vessels under 400
GT found that a large proportion of
the vessels studied did not comply
with rule 122.22 related to equipment

Proposed changes

Create new offences under rules
122.4(2), and 122.4(3).

Establish penalties for each
offence based on the Framework.
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oil residue (sludge) and oily bilge
water.

Rules Part 123A: Documents
(Certificates) - Oil

Gives effect to Regulations 7, 8
and 9 of Annex | of MARPOL.

Requires ships to hold an
appropriate International Oil
Pollution Prevention Certificate
(IOPP Certificate) or equivalent.
This evidences compliance with
the applicable ship design,
construction and equipment
requirements, as set out in Marine

Application

All New Zealand ships of 400.GT
or more.

New Zealand oil tankers of,150
GT or more.

New Zealand warships and{other
ships of the New\Zealand
Defencedorce,of the above
tonnagesy.regardless of whether
they ‘are"engaged in,international
voyages.

Foreign,ships,of the above
tonnages‘eperating in areas of
the sea under New Zealand
jurisdiction.

Issues

for management of oily waste. The
actual arrangements in place were
considered by Maritime Officers to
be “adequate”, but it shodldsbe noted
that the arrangements weresot
compliant with MARPOL standards
and the operators had not sgught
approval fropt'the Director to‘use
alternative’arrangements.\An
infringement-lével offence would be
a useful tool to deternon-compliance
and.better enforce minor breaches.

The offenCes\associated with Part
123A allinvelve breaching
requirements for the requisite
eertificates and records of
gonstruction and equipment (with
translations) to be on board and
available for inspection.

Penalty levels for the offences have
been reviewed in line with the
Framework and require changes to
better reflect the severity and
likelihood of harm.

Proposed changes

Amend penalty levels (some
increases, some decreases) for all
offences, based on the
Framework.

Insert new offence for rule
123A.4(1)
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Protection Rules Parts 121A, 121B
and 122.

Rules Part 123B: Documents
(Record Books and Manuals) - Oil

Gives effect to standards found in
Regulations 13A, 13B, 15, and 20
of Annex | of MARPOL.

Sets requirements for standardised
recording of shipboard operations
involving oil or oily mixtures and
their discharge and escape.

Covers the provision of shipboard
manuals to guide crew involved in
operations involving oil or oily
mixtures and dedicated clean
ballast tanks.

Requires smaller New Zealand
and foreign oil tankers to have oil
record books if they retain oil on
board and to discharge

Application

New Zealand oil tankers of 150
GT or more

New Zealand ships other than oil
tankers of 150 GT or more that
carry oil in bulk of an aggregate
capacity of 200 cubic metres or
more,

Other types of New Zealand
tankers which discharge oil or
oily mixtures

New Zealand ships of 400 GT_or
more.

Foreign ships ofithe types listed
above visiting New Zealand:

Issues

Four rules (123B.5(1), 123B.8(1),
123B.11(1), 123B.14(1)).have'no
associated offences but we consider
offences (with assoeiated

infringements)-are needed. These all

involve thesbreach of not ensuring
records are‘entered ifoil record
books.

Rules 123B.43,123B.19, 123B.20 and

123B¢21(2) are the only ones in Part
1238B that do not have associated
infringement offences. Given they
are straightforward and relatively

minor offences like others in the part,

we consider infringement offences
should be created to give Maritime
NZ more enforcement options for
low-level offending.

Penalty levels for the offences have
been reviewed in line with the
Framework and require changes to

Proposed changes

Create new offences (with
associated infringement offences)
for rules 123B.5(1), 123B.8(1),
123B.11(1) and 123B.14(1).

Establish penalties based on the
Framework, including infringement
fees, for each new offence.

Establish infringement fees based
on the Framework for offences
associated with rules 123B.4,
123B.19, 123B.20 and 123B.21(2).

Amend penalty levels (some
increases, some decreases) for all
existing offences, based on the
Framework.
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contaminated washings at
reception facilities.

Requires certain oil tankers to
have operations and equipment
manuals on board approved by the
Director of Maritime NZ or by the
ship’s flag state.

Rules Part 125: Shipboard
Operations (Oil)

Gives effect to Regulations 16,
18.3, 18.4, 35.2, 40, 41 and 43 of
MARPOL Annex I.

Imposes operational constraints on
the carriage of water ballast in oil
fuel tanks and oil cargo tanks, and
the discharge of oil contaminated
waters into the sea.

Requires oil tankers to plan for any
ship to ship transfer of oil cargoes.

Application

Oil tankers of 150 GT or more.

Other ships of 4000 GT or more.

Ships of 150 GT or morepother
than oil tankers, thathave cargo
spaces carrying’oil with an
aggregate capacity’of 200 cukic
metres oFmore;

New Zealand\ships, warships
and otherfshipsiof the New
Zealapd\Defence Force in the
above categories.

Issues

better reflect the severity and
likelihood of harm.

Rule 425.10(2) has ho associated
offence but we consider an offence
(with, assogiated, infringement) is
needed..Jhis‘effence involves the
carriage ‘of heavy fuel oil in the
environmentally sensitive Antarctic
fegion, which is a serious system
harm offence with a possibility of
environmental harm.

No rules in Part 123B have
associated infringement offences.
Given they are straightforward and
relatively minor offences, we
consider infringement offences
should be created to give Maritime
NZ more enforcement options for
low-level offending.

Proposed changes

Create new offence (with
associated infringement offence
and penalties based on the
Framework) for rule 125.10(2).

Establish infringement fees based
on the Framework for rules 125.7
and 125.8.

Amend penalty levels (some
increases, some decreases) for all
existing offences, based on the
Framework.
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Prohibits the carriage in bulk as
cargo or carriage and use as fuel
of heavy oils on board ships below
latitude 60°S.

Rules Part 130A: Shipboard
Marine Qil Spill Contingency Plans

Forms one part of our marine oil
spill preparedness and response
arrangements. Gives effect to
Regulation 37 of MARPOL Annex |
and

supports New Zealand’s
participation in the International
Convention on Oil Pollution
Preparedness, Response and Co-
operation (OPRC Convention).

Requires ships to have an oil spill
contingency plan to assist
personnel to deal with an
unexpected discharge of oil. This
includes procedures for the
notification of authorities, securing

Application

Foreign ships in the above
categories operating in areas of
the sea under New Zealand
jurisdiction.

Oil tankers of 150 GT or more.

Other ships of 400 GT or more.

Issues

Penalty levels for the offences have
been reviewed in line with’the
Framework and requirexchanges to
better reflect the severity and
likelihood of harnt.

None of the three.rules with
associated offences in this{part has
an associated infringement offence.
Given they are straightforward and
relatively miper effences, we
consider infringement offences
should e.created to give Maritime
NZ moreenforcement options for
low-level offending.

Penalty levels for the offences have
been reviewed in line with the
Framework and require changes to
better reflect the severity and
likelihood of harm.

Proposed changes

Establish infringement fees based
on the Framework for all existing
offences.

Amend penalty levels (some
increases, some decreases) for all
existing offences, based on the
Framework.
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salvage services and obtaining
technical advice on appropriate
operational measures to mitigate
the discharge, such as moving
cargo and ballast around the ship.

Rules Part 130B: Oil Transfer Site
Marine Oil Spill Contingency Plans

Supports Maritime NZ’s marine oil
spill preparedness and response
arrangements and helps New
Zealand fulfil its obligations under
the OPRC Convention.

Requires owners of oil transfer
sites (any site where 0il is
transferred to or from a ship or
offshore installation in any part of
the sea inside the outer boundary
of the exclusive economic zone of
New Zealand) to have an oil spill
contingency plan to assist
personnel to deal with an
unexpected discharge of oil. An
approved oil spill contingency plan
is a marine protection document,

Application

Owners of oil transfer sites.

Issues

Rule 130B.9(2) has'o associated
offence but we=eonsider an affence
(with assogiated infringement). is
needed. The rule is about ensuring
that the oil spill contingency plan is
availablesat the(site for inspection. A
breach of this rule=Carries a high
system harmhas a contingency plan
is an essential document for
assurance of compliance. The
absence of an offence is inconsistent
with*other similar rules.

Penalty levels for the existing
offences have been reviewed in line
with the Framework and require
changes to better reflect the severity
and likelihood of harm.

We consider that offences under
rules 130B.4 and 130B.13 are of
sufficient seriousness to rely on the

Proposed changes

Create new offence (with
associated infringement offence
and penalties based on the
Framework) for rule 130B.9(2).

Amend penalty levels (some
increases, some decreases) for all
existing offences, based on the
Framework.

Remove the offences under
130B.4 and 130B.13.

Remove the offences associated
with revoked rules 130B.4
(Responsibilities of owner of oil
transfer site re training of
personnel ...), 130B.5(1)(a) and
130B.5(1)(b).
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indicating its key role in system
assurance.

Plans must cover the procedures
for reporting:

e marine oil spills

e action to be taken to
contain and clean up a spill
from the site

e contact information for
other persons likely to be
affected by a spill and
details of the response
equipment available.

Rules Part 131: Offshore
Installations - Oil Spill Contingency
Plans and Oil Pollution Prevention
Certification

In conjunction with the Exclusive
Economic Zone and Continental
Shelf (Environmental Effects-
Discharge and Dumping)
Regulations 2015, gives effect to
the provisions of the International
Convention for the Prevention of
Pollution from Ships 1973/78

Application

Subparts A, B and C applyito
any offshore installation
operating in the internal waters
of New Zealand or New Zealand
continentalwaters. These
installations inefude all*drilling
platforms, drill ships, well'head
platforims, production/platforms,
floating productign storage and
offloading facilities (FPSOs); and
pipelinesithat’are attached to
any ofthese installations.

Issues

statutory offences under MTA
(respectively section 277 - acting
without a necessary marine
protection document, and section
238 — failure to report discharge of
harmful substances). We therefore
propose to remove these offénces at
the rule-level

Offences in relatiomto,several
revoked rulesshavebeen left in the
current version of Schedule 1 of the
Regulations in‘error, and should be
removed:

Rule™31.28 currently carries a single
offence and penalty. However it is
divided into four sub-rules which
cover offences of differing levels of
risk and severity. Sub-rules (a) and
(c), deal with operational activities
(training staff and maintaining
equipment). Failure to comply carries
very high risk of harm to the
regulatory system and also the
possibility of environmental harm due
to an inadequate oil spill response.
Sub-rules (b) and (d) are record-

Proposed changes

Split rule 131.28 into four separate
offences with associated
infringement offences and
penalties based on the
Framework.

Establish an infringement fee
based on the Framework for
offences associated with rules
131.82(1)(a) and (b).

Add a fine based on the
Framework for the offences
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(MARPOL) and the International
Convention on Oil Pollution
Preparedness, Response and Co-
operation 1990 (OPRC) in respect
of offshore installations.

Requires offshore installations
operating in New Zealand
continental waters and in the
internal waters of New Zealand to
have marine oil spill contingency
plans (OSCP) that will support an
efficient and effective response to
an oil spill.

Requires that certain pollution
prevention equipment and
arrangements on board
installations meet international
performance standards and in-

service maintenance requirements.

Application

Subpart D applies to every
offshore installation within the
New Zealand territorial sea.

Issues

keeping requirements with risk of
high system harm only.

Rules 131.82(1)(b), 131:82(1)(c).and
131.82(3) do not have associated
infringement fees. Given they are
straightforwardsand relatively minor
offenceswe consider infringement
fees should\be createdto give
Maritime NZ maore enforcement
options for low-leyvel offending.

Rules\231.25 and 131.41(1) carry an
infringement fee without an
associated fine. A fine should be
added to correct this omission.

Penalty levels for the existing
offences have been reviewed in line
with the Framework and require
changes to better reflect the severity
and likelihood of harm.

We consider that the offence under
rule 131.21 is of sufficient

Proposed changes

associated with rules 131.25(1)
anek131.41(1).

Amend penalty levels (some
inCreases, some decreases) for all
existing offences, based on the
Framework.

Remove the offence under 131.21.
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Rules Part 132: New Zealand Oil
Spill Control Agents

Require approval of oil spill control
agents (OSCAs) for use in an oil
spill at sea, have been approved
as New Zealand OSCAs.

Sets out the requirements for use
of OSCAs.

Rules Part 140: Discharge of
Noxious Liquid Substances
Carried In Bulk

Gives effect to standards found in
Regulations 6 and 13 of MARPOL

Application

Users of New Zealand OSCAs.

All ships carryingmexious liquid
substances-in‘hulk as cargo.

Néw.Zealand ships, warships
andvother ships of the New
Zealand Defence Force

Issues

seriousness to rely on the statutory
offence under MTA (section 277 -
acting without a necessary, marine
protection document). We therefore
propose to remove this offenCe at
rules level.

There are currently no offenges in
regulationsstozsupport Part 282 rules,
which aréimpertant to,ensure safe
and appropriate response to oil
spillssCoensequently; the regulatory
framework to deterand respond to
breaches is lacking. We consider
that establishing two offences
relating\to Part 132 would be
beneficial. They cover use of
unapproved substances and misuse
of'an OSCA, which are fundamental
breaches of the NZOSCA scheme.
Both are straightforward and
relatively minor offences appropriate
to be infringement offences.

The rules part was completely
replaced in 2008 but these offences
have not been updated. The
numbering and wording of rules has
changed to the extent that we
consider a completely revised set of
offences and penalties is required.

Proposed changes

Create new offences (with
associated infringement offences
and penalties based on the
Framework) for rules 132.20(1)
and 20(2).

Renumber offence 140.17(1) to
align with rule provision (140.5(1)),
and update existing penalties
based on the Framework.
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Annex Il and to Protocol | of that
instrument.

Sets out the permitted operational
discharges into the sea of cargo
residues from noxious liquid
substances carried in bulk by
chemical tankers. Set limits on
total quantity and concentration of
discharges, and specifies minimum
water depths and distance from
land. More stringent discharge
conditions apply to those
substances that are categorised as
most harmful to the marine
environment.

Contains requirements for the
carriage of uncategorised noxious
liquid substances from New
Zealand.

Requirements for reporting of non-
operational discharges of noxious
liquid substances to the
appropriate coastal authorities.

Application

operating outside the New
Zealand coastal marine area and
within internationally recognised
“special areas”.

Foreign ships operating within
areas of the sea under New
Zealand jurisdiction are subject
to the reporting requirements of
Part 140.

As with other MARPOL-based
operational discharge
requirements, the mariné
protection rules deal Wwith*such
discharges outside the coastal
marine area. Within'the CMA
(that is, within the 22 mile limit)
these requirements are feund in
the Resource’Management
(Marine-Pellution) Regulations
1998.

Issues

While these offences are seldom
referred to, we consider that it is
important to retain them because of
the potentially catastrophic mnature of
a severe noxious substancespill.

All proposedinew.offences-are-all
straightforwardsand relatively minor
and weconsider it weuld be helpful
to have, associatedvinfringements to
allew=-Maritime,NZ to take action in
the case of a less serious breach.

Proposed changes

Replaee existing offences and
penaltieswith new offences (with
associated infringement offences
and penalties based on the
Framework) for rules 140.5(1),
140.5(2), 140.6(1), 140.6(2), 140.8
and 140.14.
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Rules Part 142A: Documents
(Certificates) — Noxious Liquid
Substances

Sets out requirements for the
standardised certification of ships
carrying noxious liquid substances
in bulk in accordance with
Regulations 9 and 10 of MARPOL
Annex Il. Certification evidences
compliance with the pollution
prevention equipment and survey
requirements of that Annex.

Rules Part 142(B): Documents
(Record Books and Manuals) —
Noxious Liquid Substances

Gives effect to Regulations 14 and
15 of MARPOL Annex Il and, in
respect of manuals, the
internationally-agreed
interpretation that the Annex’s
provisions require each ship to
have a Procedures and
Arrangements manual.

Application

New Zealand ships, warships
and other ships of the New
Zealand Defence Force.

Foreign ships operating in areas
of the sea under New Zealand
jurisdiction, however foreign
ships may, as an alternative to
the International Pollution
Prevention Certificate, present a
certificate of fithess issued under
the International Bulk Chemical
Code.

New Zealand ships, warships
and other ships of the New.
Zealand Defence Force.

Foreign ships inareas o6ftheissea
under New'Zealand jurisdiction
that.carry noxiousiliquid
substances in btk

Issues

Penalty levels for the existing
offences have been reviewed in line
with the Framework and require
changes to better reflect¢he’severity
and likelihood of harm.

Rules 142B.5(1) and 142B.8(1) have
No associated offences but we
consider that offences (with
associated infringements) are
needed. The rules are about
ensuring that ships carrying noxious
liquid substances keep appropriate
cargo records. A breach of these
rules carries a high system harm as
cargo records are essential
documents for assurance of
compliance. The absence of an
offence is inconsistent with other
similar rules.

Proposed changes

Amend penalty levels (some
increases, some decreases) for all
existing offences, based on the
Framework.

Create new offences (with
associated infringement offences
and penalties based on the
Framework) for rules 142B.5(1)
and 142B.8(1).

Create new offence and penalties
based on the Framework for rule
142B.10(1).

Amend penalty levels (some
increases, some decreases) for all
existing offences, based on the
Framework.
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Requires standardised recording of
shipboard operations involving
noxious liquid substances and their
discharge, and the provision of
shipboard manuals to guide crew
involved in operations involving
such substances.

Rules Part 143: Shipboard Marine  Ships 0of, 180 GT or more that
Pollution Emergency Plans for carry.nexious liquid substances
Noxious Liquid Substances in‘fbulk'as cargo.

Issues

Rule 142B.10(1) has no associated
offences but we considerthat an
offence is needed. The%ule is“about
ensuring that Aotearoa‘New Zealand
ships have an approved Procedures
and Arrangements manual. A breach
of this rulecarries a very high.risk of
system hagm, as well'as some risk of
envireghmental and safety harm, as
the manual underpins‘the proper
funetioning of éargo management,
tank shippinghand discharge
proceduges=in view of the severity of
the offence we consider that
infringeéments are not appropriate for
this rule.

Penalty levels for the existing
offences have been reviewed in line
with the Framework and require
changes to better reflect the severity
and likelihood of harm.

There are currently no offences in
regulations to support Part 143 rules,
which are important to ensure safe
and appropriate response to
chemical spills. Consequently, the

Proposed changes

Create new offences with
associated penalties based on the
Framework) for rules 143.4, 143.7,
143.10(1) and 143.10(2).
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Gives effect to Regulation 17 of
MARPOL Annex II.

Prescribes requirements for
shipboard marine pollution
emergency plans for noxious liquid
substances including plans’
contents, approval, maintenance,
testing and review.

Rules Part 150: Carriage of
Cargoes — Harmful Substances
Carried in Packaged Form

Sets out requirements, drawn from
MARPOL Annex lll, for the
prevention of pollution by harmful
substances carried by sea in
packaged form, including
responsibilities relating to the
jettison of harmful substances, and
reporting of occurrences involving
harmful substances.

Application

New Zealand ships anywhere,
except ships of the New Zéaland
Defence Force.

Foreign ships operatingwithin
areas ofithé sea under New
Zealand jurisdiction.

Issues

regulatory framework to deter and
respond to breaches is lacking. We
consider that establishing five
offences for rules 143.4,{43.7,
143.8, 143.10(1) and 148.10(2)
would be beneficial’

143.7 is @'straightforward and
relativelyaminor offencepand we
consider it would be, helpful to have
aniassociatediinfringement fee to
allew Maritime NZ to take action in
the caseof a less serious breach.

Thedtworoffences associated with
Rules,Part 150 have been reviewed
iR line with the Framework. In this
case higher penalties have been
proposed for both offences due to
the level of system and
environmental harm associated with
each offence.

Proposed changes

Add/infringement fee for rule
143.7.

Increase penalty levels for both
offences, based on the
Framework.
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Rules Part 160: Prevention of
Pollution by Sewage from Ships in
the Antarctic Treaty Area

Gives effect to MARPOL Annex IV
as it applies to the Antarctic Treaty
area, in fulfilment of New
Zealand’s obligations under the
1991 Protocol of Environmental
Protection to the Antarctic Treaty.

Sets out requirements for the
discharge of sewage in the
Antarctic Treaty area (sea area
below 60° S).

Covers onboard sewage
arrangements (treatment systems,
holding tanks, discharge
connections) and their survey and
certification, record keeping and
operational discharge
requirements.

Application

New Zealand ships, warships
and other ships of the New
Zealand Defence Force sailing in
the Antarctic Treaty area.

Any foreign ship departing from
a New Zealand port for the
Antarctic Treaty area.

Issues

Penalty levels for the existing
offences have been reviewed in line
with the Framework and require
changes to better reflectdhe’severity
and likelihood of harm.

Proposed changes

Amend penalty levels (some
increases, some decreases) for all
existing offences, based on the
Framework.
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Rules Part 170: Prevention of
Pollution by Garbage from Ships

Gives effect to requirements of
MARPOL Annex V.

Defines the classes of garbage
that may be discharged from ships
and offshore installations outside
the coastal marine area.

Incorporates requirements for
shipboard garbage management
plans, the maintenance of garbage
record books and the display of
placards indicating to crew and
passengers the applicable garbage
discharge requirements.

Application

New Zealand ships, warships
and other ships of the New
Zealand Defence Force.

Foreign ships operating in areas
of the sea under New Zealand
jurisdiction.

As with other MARPOL-based
operational discharge
requirements, the marine
protection rules deal with such
discharges outside the coastal
marine area. Within the CMA
(that is, within the 12 mileylimit)
these requirementStarefound in
the Resource Mapagement
(Marine Pollution) Regulatiens
1998.

Issues

Rule 170.3(2) has no associated
offence but we consider that an
offence is needed. The rule is about
ensuring that people on Board ships
comply with the requirements
concerning discharge 6f garbagey A
breach of these rulesi\carries’a high
system harms/and a likelihoodwof
environmegntaltharm.

Rules=170.19(2)(a).does not have an
associated mfringement offence.
Given that,it is'a straightforward and
relativelyiminor offence, we consider
andiinfringement fee should be
created to give Maritime NZ more
enforcement options for low-level
offending.

Penalty levels for the existing
offences have been reviewed in line
with the Framework and require
changes to better reflect the severity
and likelihood of harm.

Proposed changes

Createsa new offence with
asseciated penalties based on the
Framework for rule 170.3(2).

Establish infringement fee based
on the Framework for the offence
associated with rule 170.19(2)(a).

Amend penalty levels (some
increases, some decreases) for all
existing offences, based on the
Framework.
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Rules Part 190: Mandatory Ships’
Routeing

In the case of the Poor Knights
ATBA, every ship of more than
45 metres length overall except:

o a fishing ship engaged in
a fishing operation; or

a barge under tow
provided its cargo does
not include oil or any other
harmful liquid substance
as defined in Annexes |
and Il of MARPOL.

Part 190 gives effect to two areas
to be avoided (ATBA): o

o the marine area lying
between Bream Head and
Cape Brett, including the
Poor Knights Islands; and

o the sea area adjacent to
the Three Kings Islands.

In the case of the Three Kings

Island ATBA, every ship of 500

The rules instruct the owners, the
tons gross tonnage or mote.

charterers and masters of ships to
avoid the defined areas.

‘Areas to be avoided’ is one of the
mandatory ships’ routeing
measures adopted by the
International Maritime Organization
(IMO) to protect sensitive marine
environments from the risks,
principally of marine oil spills,
posed by shipping operations.

Rules Part 300: Ballast Water New Zealand ships [excludes

" warships] and foreign ships in

Issues Proposed changes

Penalty levels for the existing
offences have been reviewed in line
with the Framework and require
changes to better reflectdhe’severity
and likelihood of harm. In this case
higher penalties have heen propesed
for both offences dueto the |evel of
system and ehvironmental harm
associated with each offence.

Increase penalty levels for both
offences sbased on the
Framework.

Create new offences under rules
300.41(2), 300.42(2), 300.80(1),

There are currently no offences
associated with Part 300. This
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Gives effect to the provisions of
the International Convention for
the Control and Management of
Ships’ Ballast Water and
Sediments 2004.

The purpose of Part 300 is to
prevent, minimise and ultimately
eliminate the risk to the
environment, human health,
property and resources arising
from the transfer of harmful aquatic
organisms and pathogens through
the control and management of
ships’ ballast water and sediment.

Includes provisions for certification,
documentation, ballast water
management systems, and
discharge of ballast water.

Application

New Zealand jurisdiction that are
designed or constructed to carry
ballast water on an international
voyage.

Issues

means the regulatory framework to
prevent harm to the environment
from ballast water lacks important
incentives, deterrents and responses
to breaches of requirements«
Currently the only available
enforcement option s, prosegution
under the MTA Jwhich is a costly
course of Aaction suitable for the most
serious-breaches.

We censider it desirable to introduce
a,suite of lower:level offences to
enable enforeement of smaller-scale
offending. Fhese include several
straightforward, and relatively minor
offences appropriate to be
infrifngement offences.

We do not consider it is necessary to
establish offences in regulations for
rules 300.41(1), 300.41(3),
300.42(1), 300.42(3) or 300.103(2).
This is because we consider that
breaches of these rules are of
sufficient seriousness to rely on the
MTA-level offences under sections
277 and 278: acting without or in
breach of necessary marine

Proposed changes

300.80(3)(a) and (c); 300.81(1)(a)-
(b)-and(e), 300.81(3)(b)-(d),
300.81(4)(a)-(b), 300.82(1),
800.82(2), 300.100(2), 300.100(3),
300.100(4), 300.102(a),
300.102(b), 300.102(c) and
300.102(d).

Establish penalties for each
offence based on the Framework.

Establish infringement fees based
on the Framework for offences
under rules 300.41(2), 300.42(2),
300.80(1), 300.80(3)(a);
300.81(1)(a)-(b) and (c),
300.81(3)(b)-(d), 300.81(4)(a)-(b),
300.82(1), 300.82(2), 300.100(2),
300.100(4), 300.102(a), 300.102(c)
and 300.102(d).
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Rules Part and purpose Application Issues Proposed changes

protection documents; and for rule
300.103(2), section 246C: discharge %L

of ballast water in breach of section

246B. v/ \
QA
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Office of Hon Kieran McAnulty

Member of Parliament for Wairarapa

Minister for Emergency Management
Minister for Racing

Associate Minister of Local Government
Associate Minister of Transport

Deputy Leader of the House

Background Information and Talking Points

Cabinet Committee: Economic Development (DEV)

Paper Title: Final policy approvals for the Regulatory Systems (Transport) Amendment Bill
No. 2
Portfolios: Transport

Key points: Final policy approvals for the Regulatory Systems (Transport) Ameridment Bill No. 2

. Regulatory stewardship involves the robust developmerit of quality regulation, that reflects
considered choices about the right type of regulatior, thesappropriatefegulatory tools to use,
and who is best placed to operate them.

. These proposals will improve the regulatorysystem. In thecase of the maritime transport
system, a number of proposals ensure compliance with thexCode of the Maritime Labour
Convention 2006 (the MLC), and in the case/of thegland transport system, support the
implementation of other priority proje¢ts, suchf@s Road to Zero.

. In May 2022, Cabinet agreedto publicly ¢onsultion a package of proposals to amend the land
and maritime regulatory, systems. TheSeyproposals will form the Regulatory Systems
(Transport) AmendmentBill'No 2 (RSTA 2).

. Public consultation has now taken,place, submissions have been analysed and the proposals
refined. Fee@back from submitters broadly supports the intent of the proposals.

. Since Cabinet last sawthis’package in May 2022, there have been a number of changes to the
RSTA 2 proposal list.This includes some proposals being removed (to be progressed through
other workstreams), one proposal being slightly modified, and new proposals added in.

o Thereveré also two proposals which we consulted on at a high level only. Feedback has
informéd the content of these proposals, which | am seeking Cabinet agreement to.

. Appendix One and Two of the Cabinet paper provides a summary of the proposals, feedback
received, and any changes to it as a result of feedback. This includes proposals that have been
added to or removed from the RSTA 2 proposal list.



Questions and Answers

What are the new proposals that have been added to the RSTA 2 proposal list?

o There are two new proposals which have been added to the RSTA 2 proposal list:
e Enabling Waka Kotahi to declare a road a State Highway, and

e Changes to how Waka Kotahi makes declarations under section 168A of the Land Transport
Act 1998 (declaring vehicles to not be a motor vehicle).

Enabling Waka Kotahi to declare a road a State Highway

o Up until 2008, Waka Kotahi was able to declare a road it had built to be a State Highway under
section 60 of the GRPA. This power was then repealed and transferredsto section 203 0f the
Land Transport Management Act 2003 (the LTMA).

o However, a drafting oversight meant that the definition of ‘road“in the KLTMA was not updated
to include roads built by the Crown. This creates a clearingonsistencywith-the function of
Waka Kotahi to construct new State Highways, andithe ability to, declare these new roads as
State Highways.

. To rectify this issue, | propose amending th&definition of ‘read’to include those laid out by, or
vested in, the Crown.

. There is a need to ensure the validity of State Highway declarations and any enforcement
activities that have occurred fromr2068 onwatds. Therefore, | also propose inserting a provision
into the LTMA that states that.prior Staté Highway declarations from 2008 are valid, and
remain in force.

Changes to how Waka Kotahiimakes declardtions under section 168A of the Land Transport Act 1998

. The secondfiew proposal has,come from the Accessible Streets package. Through this
packagefthe Ministry €onsulted on a proposal to make changes to section 168A of the Land
Transport'Act 1998(the LTA). This section enables Waka Kotahi to declare a vehicle to be a
motor vehicle shen particular criteria have been met.

. This declarationprocess has come under scrutiny following complaints to the Regulations
Review Cemmittee on the 2018 notice declaring E-Scooters to not be motor vehicles.
Complaints centred on a lack of transparency as to the declarations process, and a lack of
consultation by Waka Kotahi prior to making the declaration.

. This proposal will improve the workability and transparency of the declaration process. It will
require that Waka Kotahi conducts an appropriate level of consultation before making
declarations.

What proposals have been removed from the RSTA 2 proposal list?

. The three proposals that have been removed from the RSTA 2 proposal list are:



e Transferring the roading provisions (Part 21) of the Local Government Act 1974 (the LGA
74) to the GRPA (land proposal 5.1). This proposal will now be progressed through the
Reshaping Streets project, which is also considering changes to the LGA 74.

e Amending section 22AB of the LTA to remove the restriction on cost-recovery when Road
Controlling Authorities set up resident parking schemes. This proposal has since been
removed to be reconsidered alongside wider work being undertaken in the Ministry’s
Parking Review.

e Addressing an inconsistency between two subsections of the Maritime Transport Act 1994
(the MTA) regarding what incidents must be reported to Maritime New Zealand (maritime
proposal 4.2). This proposal will now be considered as part of the MTA review, which is
currently underway.

What were the two proposals consulted on at a high level only?

. These proposals were:

e Toamend the Director of Land Transport’'s powers tofespond toemergency and time
critical events (land proposal 5.3), and

e Toinclude te reo Maori name ‘Waka Kotahi inlegislation (land proposal 5.2).
Amendments to the Director of Land Transport’sspowers

. The proposal to amend the Directer of Land Transport’s powers has its origins in the COVID-19
response. The response highlightéd,[imitations'with how the Director of Land Transport’s
powers can be applied to ldndstransport docements — such as driver licences and vehicle
Certificates and Warrans.of Fitness.

. Analysis at the time'¢onfirmed theke were no other actors, aside from the Minister and
Governor-Gepteral, who couldwnilaterally extend the term of all land transport documents for
affected people.

. It took several weeks forthe necessary amendments to be made to the legislation, as Ministers
dealt with competing'priorities. During this time, Waka Kotahi faced increasing pressure to
provide certainty to holders of expired or expiring land transport documents.

. Feedback from submitters highlighted the need for the system to be able to respond quickly
when regulatory issues arise, particularly where there is a risk to safety. However, submitters
also stressed the importance of appropriate accountability and oversight over the use of such
powers.

. Looking ahead, it is likely that New Zealand will experience another pandemic or natural
disaster such as an earthquake, which could disrupt the land transport regulatory system.

. There may also be future scenarios we have yet to experience, such as a cyber attack or
software failure with automated vehicles (self-driving cars), or defective lithium-ion batteries
causing fires in electric vehicles.

. As such, | am proposing three new powers for the Director of Land Transport to enable them to
better respond to these types of situations:



e Thefirstis the introduction of new emergency powers. These powers would be
‘activated’ when either a state of national or local emergency has been declared, an
epidemic notice is in force, or otherwise with the agreement of the Minister of Transport
that there is an emergency impacting the land transport regulatory system. These powers
will enable the Director of Land Transport to extend the term of any land transport
document to a specified date.

e Thesecond is the introduction of a power to require a vehicle or class of vehicles to
present for inspection by a specified date. This power would be used in situations where
there is a suspected safety issue with a vehicle make or model, but not be enough evidence
to issue a compulsory product recall notice under the Fair Trading Act 1986. Failure to
present a vehicle for inspection by the specified date could result in that vehicle’s CoF ‘or
WoF being revoked, or being unable to have its CoF or WoF renewed at its next due
inspection.

e The third and final new power | propose is the power toreveoke a class'of vehicles’ CoF
or WoF. This power would be used when there is significantevidence’as to a serious safety
concern with a type of vehicle, and it is imperative thatithese vehicles,are removed from
public roads until the issue is resolved. A personwho'drives a vehicle Without a CoF or WoF
would risk receiving a $200 infringement fee, Givén the signifieantimpacts on sector
participants, the Director of Land Transpartwould be required to notify the Ministry’s Chief
Executive of their intention to use this power, Howeyer, they would not require the
Ministry’s Chief Executive’s approval, inline withthe Director’s statutory independence.

Including ‘Waka Kotahi’ in legislation referefncing the New.Zealard Transport Agency

. On the second proposal, te reo'Maadri napie }Waka Kotahi’ has fast become the commonly
referred name for the NewZealand Transport Agency. Use of te reo Maori is a key public sector
commitment to Te TirithoWaitangi. It also contributes to Maihi Karauna, the Crown'’s strategy
for Maori languagerevitalisation:

. Feedback fremsconsultationfully supported the recognition of ‘Waka Kotahi’ in legislation.
Several sébmitters suggesting the name be dual te reo Maori and English to support clarity.

o As such, | propos&the name ‘Waka Kotahi New Zealand Transport Agency’ be the new
legislatively récognised name. This approach is supported by Waka Kotahi.

Were there anyapfoposals submitters did not agree with?

. Feedbaek did not support two maritime proposals. These proposals seek changes to the
investigations of maritime transport document holders (proposals 3.2.1 and 3.2.2).

. Submitters raised concerns with proposal 3.2.1 in particular, as it would enable the Director of
Maritime NZ to commence an investigation on ‘reasonable grounds'.

o It is considered changing from the current wording of ‘belief’ to ‘reasonable grounds’ lowers the
evidential threshold too much, and introduces too much subjectivity. However, officials advise
that the provisions in the legislation, as well as supporting operational guidance, should not
result in undue investigations to the extent submitters believe.



o Officials consider this change will enable the Director of Maritime NZ to uncover covert
behaviour or latent systemic risks by means of investigation.

o As such, | recommend we progress with these proposals as consulted on, but with further
analysis of these provisions forming part of the wider MTA review.

What are the risks associated with the RSTA 2 proposal list and Bill?

o There have been delays to progressing the RSTA 2 Bill. These delays are due to resources being
redirected to priority work to develop the Criminal Activity Intervention Legislation Bill.

. Delays to the RSTA 2 Bill may have implications for other work, such as the safety camerafwark
under Road to Zero (land proposal 1.2), as well as the ability for RCAs to continue using
electronic servicing for documents (land proposal 1.1) and automated/infringement processes
(land proposal 1.3).

. Delays may also impact New Zealand's ability to improve compliance with.the'Code of the
Maritime Labour Convention 2006 (the MLCQ).

. In terms of the proposals, there are risks with the propdsed amendments to the Director of
Land Transport’s powers during emergency andfime-efitical éZents: As this proposal was only
consulted on at a high level, there is a possibility seme stakeholders have strong views about
the specific options we are proposing to progress.

J There are also risks with progressing-with the two miaritime proposals around investigations
(proposals 3.2.1 and 3.2.2), despiteéssubmitters feadback

. However, | consider the Select-Committee stage will provide another opportunity for interested
people to submit their feedback on the detail of these proposals.

What are the next steps for this work?

. Following Cabinet decisions, drafting instructions will be issued to the Parliamentary Counsel
Office (RC@)=Given theyproposals amend g pieces of legislation, it is anticipated that extra
drafting time will be\required.

. This meansihat | will be looking to introduce a bill to the House in August 2023.
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Cabinet Economic
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This document contains information for the New Zealand Cabinet. It must be treated in confidence and
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released, including under the Official Information Act 1982, by persons with the appropriate authority.

Regulatory Systems (Transport) Amendment Bill: Policy Approval

Portfolio Associate Transport

On 23 November 2022, the Cabinet Economic Development Committee (DEV):

Background

1

noted that the Ministry of Transport has committed’to'a regular seti€s of Regulatory System
(Transport) Amendment Bills to support effectiyve régulatory stewardship, described in the
Transport Regulatory Stewardship Plan for 2019-2022;

noted that the Ministry of Transport has‘developed anumber of proposals to amend both
land and maritime legislation through the second Bill'ef this series, the Regulatory
Stewardship (Transport) AmendmentBill No 2 (théNo 2 Bill);

noted that on 11 May 2022, DEV agreedsto the'release of two consultation documents on a

package of 34 proposals to_amend transpettiegislation across land and maritime modes
[DEV-22-MIN-0110];

noted that 23 submisSions were réceived across the proposals, comprising 17 submissions to
the land consultationndocumeiit;-and six to the maritime consultation document;

noted that there‘was broad support for the land proposals, with feedback largely centring on
implementation considerations;

Powers to respond to emergency and time-critical events

6

noted that the Ministry consulted on a high-level proposal to amend the Director of Land
Transport’s powers to respond to emergency and time-critical events;

noted.that there was support for a review of the Director of Land Transport’s powers to
enable more responsive action, particularly where there are safety concerns;

agreed to introduce new emergency powers for the Director of Land Transport, that will
enable the Director of Land Transport to extend the term of any land transport document
when either:

8.1 a state of national or local emergency has been declared under the Civil Defence and
Emergency Management Act 2002;

8.2 an Epidemic Notice is in force, under the Epidemic Preparedness Act 2006;
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10

11

12

13

14

15
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8.3 otherwise with the agreement of the Minister of Transport;

noted that changes to section 23 of the Land Transport Act 1998 will be required in order to
ensure the legal recognition of driver licences that have received an emergency extension;

noted that the legislation will include a requirement that ensures liability for payment of
motor vehicle licences (registration) despite being granted an extension;

agreed to introduce a new power for the Director of Land Transport to require any vehicle,
or class of vehicle, to present for inspection by a specified date;

noted that failure to present a vehicle as required under paragraph 11 above could result in
that vehicle’s Certificate or Warrant of Fitness being revoked, or otherwise being unable to
obtain a Certificate or Warrant of Fitness at the vehicle’s next due inspection;

agreed to introduce a new power for the Director of Land Transport to be able to.réyoke the
Certificate or Warrant of Fitness of a class of vehicles on the grounids of not meeéting safety
requirements;

agreed that the Director of Land Transport be required tohotify the Chief Executive of the
Ministry of Transport of their intention to use the powenoutlined in paragraph 13 above;

noted that the agreement of the Chief Executive of the Ministsy of {Iransport would not be
required to approve the use the power outlined/in"pardgraph3-above, as this would
interfere with the statutorily independent furietioning of the Director of Land Transport’s
powers;

Including the name ‘Waka Kotahi’ in.legislation

16

17

noted that the Ministry of Trafisport<Consulted on including the New Zealand Transport
Agency’s te reo Maori name** Waka Kotahi’ invlegislation;

agreed to replace ‘New\Zealand Transport Agency’ in legislation with ‘Waka Kotahi
New Zealand Transpoft Agency®;

Other land proposals

18

19

noted that one-land proposal has been removed from the No 2 Bill’s proposal list, and will
be progressed through'a'separate workstream (Reshaping Streets);

noted that two\land proposals have been added to the No 2 Bill’s proposal list, relating to
State highWway“declarations and declaring vehicles to not be a vehicle;

Maritime _proposals

20

21

22

noted that there was support for the intention of the maritime proposals, with submitters
raising additional considerations;

noted that since consultation on proposals for inclusion in the No 2 Bill began, the Ministry
of Transport has commenced a wider review of the Maritime Transport Act 1994;

noted that two maritime proposals relating to when investigations of maritime transport
document-holders may be commenced will progress as consulted on, but will be further
analysed as part of the wider Maritime Transport Act 1994 review outlined in paragraph 21
above;
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23 noted that further analysis of proposals to amend section 27 of the Maritime Transport Act
1994 (proposal 3.2) will likely now require a full repeal and replacement of this section;

24 noted that maritime proposal 4.2 (notification of incidents) will not be progressed, but will
instead be considered in the review of the Maritime Transport Act 1994;

Legislative implications

25 noted the summary of the proposals across land and maritime modes, the feedback received,
and any changes since Cabinet last reviewed the proposals, as set out in Appendices One and
Two to the paper under DEV-22-SUB-0284;

26 invited the Associate Minister of Transport to issue drafting instructions to the
Parliamentary Counsel Office for the following 15 land proposals:

26.1 enabling electronic service of documents and electronic signatures (proposal1-1);
26.2 clarifying the enforcement of point-to-point speeding offenéesAproposal,1:2);
26.3  providing for the future use of automated infringement offences.(proposal 1.3)

26.4 allowing Waka Kotahi to proactively close pattséofithe State-Highway network to
address safety concerns (proposal 2.2);

26.5 allowing Waka Kotahi to declare a roadia State Highway (not publicly consulted on);

26.6  clarifying pedestrian access to approved areds within motorway corridors
(proposal 2.3);

26.7 introducing reactive investigation pewers,for Waka Kotahi under the Railways Act
2005 (proposal 3.1);

26.8 modernising the,énfétfcement regime for Transport Service Licences (proposal 3.2);

26.9 strengthening,and clarifyung the requirements around limited access roads
(proposal'3.3);

26.10 remeving time eonstrains in rail safety case application process (proposal 4.1);
26.11 simplifyingithe rule consultation process to increase consistency (proposal 4.2);

26.12 ingluding-the name ‘Waka Kotahi New Zealand Transport Agency’ in legislation
refetencing the New Zealand Transport Agency’s name in legislation (proposal 5.2);

26(13\introducing emergency powers for the Director of Land Transport (proposal 5.3);

26.14 increasing the maximum level of fines and infringement fees that can be set through
regulations (proposal 5.4);

26.15 changes to section 168A regarding how Waka Kotahi declares vehicles to not be a
vehicle (part of the Accessible Streets package);

27 invited the Associate Minister of Transport to issue drafting instructions to the
Parliamentary Counsel Office to give effect to the following 15 maritime proposals:

27.1 enabling electronic service of documents and electronic signatures (proposal 1.1);
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27.2  updating the definition of ‘convention’ (proposal 2.1);

27.3  conferring powers on the Minister of Conservation to effectively manage maritime
safety in the Subantarctic and Kermadec Islands (proposal 3.1);

27.4  clarifying the threshold for starting an investigation (proposal 3.2.1);

27.5 providing certainty that breaches of maritime document holders’ duties are grounds
for an investigation (proposal 3.2.2);

27.6  addressing an inconsistency with prohibiting charges for placing seafarers in
employment (proposal 4.1.1);

27.7 aligning seafarer employment agreement clauses with Maritime Labour Convention
2006 requirements (proposal 4.1.2);

27.8 addressing an inconsistency with the Maritime Labour Convention 2006 requitfement
that a seafarer’s record of employment not include any statément as to'the quality of
the seafarer’s work (proposal 4.1.3);

27.9 aligning with the Maritime Labour Convention,2006 réquirementto prohibit people
younger than 16 years old from working on a‘ship-and people.ufider 18 years old
from undertaking hazardous work (proposal 4.1.4);

27.10 revise and reorganise Part 3 of the Maritime TranSport'Act 1994 (proposal 4.1.5);

27.11 clarifying Rule-making and complianee powers te support the implementation of
Maritime Labour Convention requitements (proposal 4.1.6);

27.12 correcting a technical i§sue'segarding.the'definition of unit of account (proposal 4.3);

27.13 bringing floating preduct and.storage and offloading units within scope of the
maritime levy (propesal 4.4);

27.14 updating the makimum level of fines and infringement fees that can be set through
regulations,in the MTA (proposal 5.1);

27.15 modernising the\penalties for the safety offences in the Maritime Transport Act 1994
(proposal 5.2);

noted that thelaboye proposals will be included in the Regulatory Systems (Transport)
Amendment Bill No 2 (the No 2 Bill), which has a category 4 priority on the 2022
Legislation,Programme (to be referred to a select committee in 2022);

noted that there have been delays to progressing the No 2 Bill due to resources being
redireCted to progress other priority work;

noted that consequential changes to some clauses in Transport Rules will be required to give
effect to the land proposals;

noted that the Minister of Transport may authorise the Ministry of Transport to issue
drafting instructions to the Parliamentary Counsel Office about Rule-level changes that are
essential to achieving proposal outcomes;

invited the Associate Minister of Transport to issue drafting instructions to the
Parliamentary Counsel regarding amendments to the Maritime (Offences) Regulations 1998
and the Marine Protection (Offences) Regulations 1998;

4
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33 noted that further technical amendments to remove proposed new offences and infringement
fees will be made to the Maritime (Offences) Regulations 1998 and the Marine Protection
(Offences) Regulations 1998 as the drafting progresses;

34 authorised the Associate Minister of Transport approving minor and technical changes that
arise during the drafting process that are within scope of the original policy intent;

35 noted that changes to the Maritime (Offences) Regulations 1998 and the Marine Protection
(Oftences) Regulations 1998 will occur after the No 2 Bill has received Royal Assent.

Janine Harvey
Committee Secretary

Present: Officials present from:
Hon Grant Robertson (Chair) Office of the Prime Minister
Hon Dr Megan Woods Officials Comimittee for DEV
Hon David Parker

Hon Damien O’Connor

Hon Willie Jackson

Hon Michael Wood

Hon Dr David Clark

Hon Dr Ayesha Verrall

Hon Priyanca Radhakrishnan

Hon Meka Whaitiri

Hon Phil Twyford

Hon Kieran McAnulty

Rino Tirikatene, MP

Dr Deborah Russell, MP
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Report of the Cabinet Economic Development Committee: Period
Ended 25 November 2022

On 28 November 2022, Cabinet made the following decisions on the work,of the Cabinet\Economic
Development Committee for the period ended 25 November 2022:

DEV-22-MIN-0285

DEV-22-MIN-0280

DEV-22-MIN-0287

DEV-22-MIN-0288

DEV-22-MIN-0289

DEV-22-MIN-~0286

DEV-22-MIN-0279

DEV-22-MIN-0281

2p1j344d9k 2022-12-01 10:10:40

New Zealand Emissions Trading Scheme?, 2022
Update to Limits and Price Control Settings for
Units

Portfolio: Climate Change

Foreign Reserves Management and Coordination

Framework
Portfolio: Finance

Taking Action/on‘Fuel Prices: "Next Steps
Portfolios: Eindnce / Enetgytand Resources /

Transport

Supporting Cemimercial Bargaining for Online
News
Portfolio: Broadcasting and Media

Supporting Ongoing AM Transmission for
Emergency Management Communications in
Northland: Drawdown of Tagged Contingency
Funding

Portfolio: Broadcasting and Media

Providing Rebates or Grants for Zero Emission
ATVs
Portfolio: Transport

Mandatory Unit Pricing for Grocery Products
Portfolio: Commerce and Consumer Affairs

New Zealand Association to Horizon Europe:
Negotiating Mandate
Portfolio: Research, Science and Innovation

IN CONFIDENCE

Separate minute:
CAB-22-MIN-0533

CONFIRMED

Separate minute:
CAB-22-MIN-0534

CONFIRMED

CONFIRMED

CONFIRMED

CONFIRMED

CONFIRMED



DEV-22-MIN-0283

DEV-22-MIN-0277

DEV-22-MIN-0284

Rachel Hayward

IN CONFIDENCE

Targeted Business Research and Development
Funding Appropriations: Transfer of Funds
Portfolio: Research, Science and Innovation

Te Ara Paerangi: Future Pathways
Portfolio: Research, Science and Innovation

Regulatory Systems (Transport) Amendment Bill:

Policy Approval
Portfolio: Associate Transport

Secretary of the Cabinet

2p1j344d9k 2022-12-01 10:10:40
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CAB-22-MIN-0532

CONFIRMED

CONFIRMED

CONFIRMED
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