0C220165 — Part Two

10 May 2022

Tena koe
Part Two Response

| again refer to your request for information dated 13 March 2022 sent to the Minister of
Transport Hon Michael Wood, which was transferred to Te Manati Waka Ministry of Transport
(the Ministry) on 14 March 2022. Pursuant to the Official Information Act 1982 (the Act), you
requested a copy of 21 briefings, which are listed in the document schedule attached as
Annex One.

On 11 April 2022 we provided you with a decision on 16 of the documents in your request and
released nine to you. Within that letter we also notified you of an extension to the time period
for responding to the remaining five documents. The extension was due to consultations
necessary to make a decision on the request being such that a proper response to the request
could not reasonably be made within the original time limit. We have now completed the
necessary consultations and our response is detailed below.

For clarity and completeness, all 21 documents that fall within the scope of your full request
are detailed in the document schedule. The schedule outlines how the documents have been
treated under the Act, and notes where the decision was provided as Part One on 11 April.

With regard to the decision on the five documents addressed in this letter (as Part Two of our
response), four are being released, and one is refused in full as it has since been published
on our website. Certain information or full documents have been withheld or refused under the
following sections of the Act:

9(2)(a) to protect the privacy of natural persons

9(2)(f)(iv) to maintain the constitutional conventions for the time being which
protect the confidentiality of advice tendered by Ministers of the Crown
and officials

9(2)(9)(i) to maintain the effective conduct of public affairs through the free and

frank expression of opinions by or between or to Ministers of the Crown
or members of an organisation or officers and employees of any public
service agency or organisation in the course of their duty

18(d) the information requested is or will soon be publicly available.



With regard to the information that has been withheld under Section 9 of the Act, | am satisfied
that the reasons for withholding the information at this time are not outweighed by public
interest considerations that would make it desirable to make the information available.

You have the right to seek an investigation and review of this response by the Ombudsman, in
accordance with section 28(3) of the Act, who can be contacted at:

info@ombudsman.parliament.nz

This letter and attached documents complete our response to your request.

The Ministry publishes our Official Information Act responses and the information contained in our
reply to you may be published on the Ministry’s website. Before publishing we will remove any
personal or identifiable information.

Naku noa, na

(S AT

Hilary Penman
Manager, Ministerial Services



Annex One — Document schedule

Doc [Reference [Title of Document Decision on request

# Number

1 0C210861 | Enabling Drone Integration Refer to Part One sent 11 April 2022.

2 0C210916 |Budget 2022 Vote Transport - Refer to Part One sent 11 April 2022.
Initiatives for submission

3 0C210933 | Half-year economic and fiscal Refer to Part One sent 11 April 2022.

update 2021 - forecast of National
Land Transport Fund Revenue

4 0C210818 | Summary of the review into Road |Some information withheld from the briefing
Safety Investment and Delivery paper under Section 9(2)(a).

Annexes One and Two are refused under
Section 18(d) as they are publicly available.
Annex One - Final MartinJenkins Report:

www.transport.govt.nz//assets/Uploads/Road-

Safety-Investment-and-Delivery-Report-
MartinJenkins-FINAL .pdf

Annex Two — Agency Actions Responding to
the Review:

www.transport.govt.nz//assets/Uploads/Road-

Safety-Investment-and-Delivery-Report-
Agency-Response-January-2022.pdf

5 0C210966 | Clean Vehicle Bill Targets and Refer to Part One sent 11 April 2022.
Other Matters

6 0C210908 | COVID-19- Extension of the Refer to Part One sent 11 April 2022.
Essential Transport Connectivity
(ETC) Scheme to 2022

7 0C210976 | Auckland Light Rail - meeting with |Refer to Part One sent 11 April 2022.
Waka Kotahi Board Chair and
Chief Executive

8 0C210975 | Air New Zealand Licence Variation | Refer to Part One sent 11 April 2022.
- Hong Kong

9 0C210981 | Air navigation system review- Refer to Part One sent 11 April 2022.
terms of reference and structure

10 [0OC210943 | Programme assessment criteria Refer to Part One sent 11 April 2022.
for Waka Kotahi

11 |OC210985 |Final approvals for loan facility for |Refused in full under Section 18(d) as the

T2021/ Waka Kotahi to support the documents are publicly available on our
2951 National Land Transport website.
Programme 2021‘24 Brlef'ng paper:

www.transport.govt.nz/assets/Uploads/REDAC
TED-Final-Approvals-for-loan-facility-for-Waka-
Kotahi-to-support-the-National-Land-Transport-
Programme-2021-24-MARKED-
UP_Redacted.pdf

Attachment - Notice of Facility:

www.transport.govt.nz/assets/Uploads/WATER




Doc [Reference

Title of Document

Decision on request

# Number
MARKED-Notice-of-Facility-Waka-Kotahi-
NZTA-NLTF-December-20214583496.2.pdf
Attachment - Variation Letter:
https://www.transport.govt.nz/assets/Uploads/W
ATERMARKED-Variation-side-letter-December-
2021-to-the-2020-Waka-Kotahi-NZTA-COVID-
Loan4596274.1.pdf
Attachment - Previous joint briefing (OC210860
/ T20212309):
www.transport.govt.nz/assets/Uploads/REDAC
TED-Loan-Facility-for-Waka-Kotahi-to-Support-
the-National-Land-Transport-Programme-2021-
24-MARKED-UP Redacted.pdf
12 |0OC210986 |Proposed transport sector Some information withheld under Section
amendments under the Covid 9(2)(a).
Protection Framework
13 |0C210813 |Road Safety Penalties Review - Refer to Part One sent 11 April 2022.
Proposed recommendations for
public consultation
14 |0OC210988 | Transport bids for 2022 legislative |Refer to Part One sent 11 April 2022.
programme
15 |0C210991 |Further information on North Shore | Refer to Part One sent 11 April 2022.
Airport's application for airport
authority status
16 | 0C211018 |Update on the alleviation of current | Refer to Part One sent 11 April 2022.
supply chain issues
17 |0C210982 | Effective Transport Financial Some information withheld under Sections
Penalties - Update 9(2)(a), 9(2)(f)(iv) and 9(2)(g)(i).
18 |0C210884 | Setting new objectives for the Some information withheld under Sections
planning, procurement and 9(2)(a), 9(2)(f)(iv) and 9(2)(g)(i).
delivery of public transport
19 |0C211016 |Research into the use and Refer to Part One sent 11 April 2022.
effectiveness of alcohol interlocks
20 |0C211020 [COVID-19 - Update on Refer to Part One sent 11 April 2022.
development of MIAC exit strategy
21 |0C220011 |Auckland Light Rail Board Refer to Part One sent 11 April 2022.
T2022/52 | Appointments: confirmation of
BRF21/ position description and skills

22011215

matrix




IN CONFIDENCE Document 4

kg 1e manatO waka
208

2 December 2021 0C210818
Hon Michael Wood Action required by:
Minister of Transport Friday, 10 December 2021

SUMMARY OF THE REVIEW INTO ROAD SAFETY INVESTMENT
AND DELIVERY

Purpose

To provide you with a summary of the findings of the independent Road Safety Investment
and Delivery Review (the Review) into the efficiency and,effectiveness of read safety
investments. It also advises you on the process for conSidering variations to the 2021-24
Road Safety Partnership Programme (RSPP) to respondito'the Reviewsfindings.

Key points

o Earlier this year, Te Manatli Waka Ministry of<lransport (Te Manati Waka)
commissioned Martindenking to carry out an independent Road Safety Investment
and Delivery Monitoring Review.(the Review):

o Overall, the Review identified that §ood progress has been made in setting a clear
direction and alignment-of agencies towards the key priorities required to lift New
Zealand’s road safety performance, as set out in Road to Zero.

. The Review hass'however, identified several improvements and opportunities to
further'strengthen thé+delivery of road safety investments and activities. Te Manata
Waka,\WVakKa Kotahi and NZ Police have committed to deliver several actions in
response to the Review. This action plan document is set out at Annex Two.

o We now seek your feedback on the Review findings and recommendations. We
wouldsalsellike to specifically test your comfort with whether the proposed action plan
in response to the findings delivers on your expectations.

o Ailack of governance and monitoring, combined with increasing demands on Waka
Kotahi and NZ Police, present potential risks in responding to the Review findings.
Strong oversight and monitoring will be required to ensure the actions are effectively
implemented.

o We recommend that the Road to Zero Chief Executives’ Group takes a leading role to
monitor progress against the Review recommendations. This includes providing
advice on the impact of new priorities and additional organisational demands on the
delivery of road safety activities.
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o We recommend consulting with the Minister of Police to seek feedback on the
Review, including the proposed action plan. We also recommend you provide a copy
of the Review to the Waka Kotahi Board, along with a letter setting your expectations
of the Board in response to the Review, including inviting the Board’s views on any
necessary amendments to the Road Safety Partnership Programme (RSPP).

. Te Manatid Waka, Waka Kotahi and NZ Police recommend that the Review is
released, in full on Te Manati Waka website. Subject to your direction, Te Manatu
Waka can work with your Office to prepare a draft press release and back pocket
questions and answers to support the release of the Review and action plan.

Recommendations

We recommend you:

1 note that Waka Kotahi NZ Transport Agency will work.throughthe
key findings made in the Review and provide advice'to/ts Board on
amendments to the Road Safety Partnership Programme (RSPP)

2  agree to Te Manatl Waka proactively releasing\the/Review on its Yes / No
website, along with the actions that each agency has committed to in
response to the Review

3 advise if you would like to issue a‘pressirelease.announcing the Yes / No
release of the Review

4 refer this briefing to Hon Poto Williams,Minister of Police and consider

any feedback prior to sendifig the attached Igtter to the Waka Kotahi Yes / No
Board
5 agree to sign and'send-the attachediletter setting out your Yes / No

expectationsdo the Waka Kotahi Board about the amended RSPP
following any éemments from the Minister of Police.

Robert Andersan Hon Michael Wood
Manager, Mobility and Safety Minister of Transport
2/12/2024 . L /... /...
Minister’s office to complete: 1 Approved [ Declined
[0 Seen by Minister [0 Not seen by Minister

[0 Overtaken by events
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Comments

Contacts

Robert Anderson, Manager, Mobility and Safety
Hugh Mazey, Senior Advisor, Mobility and Safety
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SUMMARY OF THE REVIEW INTO ROAD SAFETY INVESTMENT
AND DELIVERY

Te Manatu Waka commissioned an independent Road Safety Investment and
Delivery Review

1

Earlier this year, Te Manatt Waka Ministry of Transport (Te Manati Waka)
commissioned Martindenkins to carry out an independent Road Safety Investment
and Delivery Monitoring Review (the Review).

The Review was commissioned to enable Te Manati Waka to provide Ministers with
more detailed advice on the efficiency and effectiveness of investment in road
policing and safety infrastructure treatments.

The Terms of Reference established three primary areas/of.focus for the Review.
These included:

3.1 assessing whether there has been an apprépriate level of‘alignment between
the Government’s strategic direction and delivery of road,safety priorities

3.2 forming a view on the overall efficiehcysand effectiveness of investment,
systems, structures, accountability"mechanisms, ‘eulture, and governance to
support the delivery of road safety activities and interventions

3.3 identifying barriers or challenges that may be having an impact on the effective
and efficient delivery,ofithe Government’s future investment in road policing
activity and the next stage’of network safety infrastructure treatments.

In the context of the fe€us areas noted above, the Review assessed the effectiveness
of road safety investment through.the Speed and Infrastructure Investment
Programme (previously the SIP)%and road policing funded through the Road Safety
Partnership Programme (RSPP):

The Reviewers were'asked to make recommendations within the context of the
findings\against thesfocus areas that would enable Waka Kotahi and NZ Police to
improve the efficiency’and effectiveness of investment in road safety interventions.

The Review'found that work is underway to embed strong foundations, but
further workiis required to strengthen the governance and oversight of road
safety investment

6

Overall, the Review found good progress has been made in setting a clear direction
and alignment of agencies towards the key priorities required to lift New Zealand’s
road safety performance. These are articulated in the Road to Zero strategy and
action plan.

The Review also notes that key initiatives and actions are underway to enhance
delivery effectiveness of investment in road safety activities. This includes, for
example, the establishment of more formalised governance, assurance, and
accountability mechanisms across agencies.

IN CONFIDENCE
Page 4 of 9



IN CONFIDENCE

The Review has identified several improvements and opportunities to further
strengthen the delivery of road safety investments and activities. These primarily
focus on strengthening governance across the road safety partnership, enabling more
transparent insights and reporting on road safety investment and performance, and
improving alignment in decision making and the delivery of road safety interventions
and activities.

The Review found that:

9.1 there is alignment between the Government’s strategic direction and the
strategic focus for road safety outcomes in both NZ Police and Waka Kotahi

9.2 there has been a recent resetting of previous arrangements iff both Waka
Kotahi and NZ Police to achieve safety outcomes

9.3 there is good and aligned understanding in both Waka Katahi and NZ Police at
senior management levels of Road to Zero outcomes ‘and the focus ‘oh road
safety as a priority

9.4 there is more work to be done to get consiStent delivery againstithis intent within
both organisations at operational levels-sthrough ensuringidegisions at district
and regional levels appropriately priotitise and allo€ate resource to road safety
activity, and through an increased foeus'on working together at regional and
district levels to achieve road safety outcomes

9.5 both Waka Kotahi and NZ Policesare aware, of:the work to be done and are
actively putting in place governance,anagement, and delivery mechanisms to
address this

9.6 the RSPP is still beddihg down as an initiative where the agencies work in equal
partnershipgwithec€ently strengthened arrangements for governance and
oversight acress the pertfelio

9.7 historically/0ther priorities have crowded out the allocation of road policing
résources, withsrecentssSteps being taken to address this issue

98 / there is asdack'ef performance data and evaluation across the system at a
granularievel, including financial measures, and this presents a challenge for
assessing performance efficiency and effectiveness for making investment
decisions.

To address'these key findings the Review identified several areas for improvement

10

The"Review identified several areas for improvement:

10.1 all three agencies in the road safety partnership to strengthen efforts to work
together to discharge accountabilities and achieve better alignment between
investment planning and delivery against the outcomes sought in Road fo Zero

10.2 expedite the formation of the Chief Executive Governance Group and Ministerial
Oversight Group on Road to Zero and clarifying roles and responsibilities for
enabling cross governance arrangements and reporting

IN CONFIDENCE
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10.3 where data analysis and insights permit, review the measures of NZ Police
activity in the RSPP and complement current output measures with activity and
intervention deployment measures that better align towards achievement of
Road to Zero outcomes

10.4 continue to strengthen reporting on performance on activity and achievement of
results in Waka Kotahi and NZ Police

10.5 establish an assurance framework to complement governance arrangements
that will provide a line of sight on performance from operational through to
governance levels

10.6 expedite the development and implementation of the NZ Poli€e Safe Roads
operating model to guide focus and consistent approaches toesoad safety:
policing, particularly at district and area levels

10.7 NZ Police to pursue the opportunity to take evidence of effective road’policing
practice in some districts (as evidenced in perfermance results)and assess for
applicability to other districts

10.8 Waka Kotahi to review its investment prieritisation methodology for being able
to accommodate safety outcomes/benefits from so€ial and regulatory
programmes over a time horizon_of tén years.

Each agency has committed to deliver.on the Review findings and
recommendations

11

12

13

14

15

The Review outlined keyreécommendations that each agency could progress to
strengthen the effectivesdelivery ofroad safety investment. The agencies have
developed an action plan‘to release alongside the Review. A draft of the action plan,
in response tosthe'Review, is,set out'in Annex One.

The action planprovides a clear response that will enable the agencies to respond to
the recommendations«in the/Review. If these actions are progressed, we are
confident that the issues in the Review will be appropriately addressed in time.

Some of the,issues/identified through the Review are historic challenges that require
active focs and effective governance to address. In some cases, both Waka Kotahi
and NZ Palice will need to enable changes at organisational and cultural levels to
address’the‘underlying issues.

We anticipate it will take around one year to implement the actions and a further six
months to realise improvements, recognising the systemic nature of some of the
issues. Maintaining momentum will require a concentrated effort and we are confident
we can do this.

It is recommended that the refreshed Road to Zero Chief Executives’ Group be
responsible for monitoring the ongoing response to the Review, and that this group
would report to the Road to Zero Ministerial Oversight Group on progress once in
place.
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There are some limitations in the Review that impacted the findings

16

17

18

19

As outlined in the key findings, the Review identified a lack of clear and consistent
performance data and insights over the delivery of road safety investment. This
presented a challenge for assessing performance efficiency and effectiveness for
making investment decisions. As a result of this, the Review does not provide specific
comment on activity levels.

Similarly, the Review noted challenges in identifying clear financial information to
monitor the line-of-sight of road safety investment through the investment lifecycle,
i.e. from investment decision making through to delivery. The Review makes
comments on these matters at a high level, but it was unable to undertake any value-
for-money analysis due to this information being unavailable.

Improvements are currently being progressed to address these matters. Waka Kotahi
has established more robust delivery and performance reporting, which isstill
developing. This is overseen by an executive sub-committeerof Waka Kotahi's Senior
Leadership Team and is reported to the Waka Kotahi'Board (the Board).

NZ Police has also signalled that it will be progressing‘an independent activity-based
costing review to strengthen transparency oventhe allocatiomand-dse of dedicated
road policing funding.

A lack of sustained progress to embed the Review recommendations presents
risks to progressing Road to Zero

20

21

Investment in infrastructure safety treatments‘and road policing are key pillars to the
delivery of the commitments sét outin Road'to Zero. It is critical that sustained efforts
are made to ensure effective delivery/0f investment in these areas.

There is a riskfthatia lack of progress in responding to the Review findings could limit
the realisation of the system targets signalled in Road to Zero. This could directly
impact the achievementiof the 40 percent reduction in deaths and serious injuries by
2030,

There afe significant expectations on Waka Kotahi and NZ Police that need to be carefully

balanced

22 Te Manat@iWaka notes there are significant expectations on both Waka Kotahi and
NZ Palice to support a range of key Government priorities over the next year.

23 Inthe/context of Waka Kotahi, alongside supporting the ongoing COVID-19 response,
Waka Kotahi will have a significant role supporting the delivery of the Government’s
climate and environment priorities.

24 Te Manati Waka recommends that you discuss these matters with the Board to
assess how Waka Kotahi will balance existing and new priorities, and whether it is
concerned about any delivery and performance trade-offs.

25 Diversion of road policing resource remains an ongoing challenge as NZ Police

responds to additional priorities and increasing demand within districts (e.g. family
harm incidents).
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Currently, NZ Police is having to prioritise resource to balance competing demands,
particularly as it plays an increasing role in supporting the ongoing response to
COVID-19.

NZ Police is transparent about these challenges and is willing to work with the road
safety partnership to support progress in this area. Te Manati Waka recommends
that Ministers may need to consider the broader expectations being placed on NZ
Police, and the associated implications of these on the delivery of road policing
activity. We suggest this is an item for discussion at the Road to Zero Ministerial
Oversight Group on 14 February 2022.

Effective governance and oversight are required to address the Review findings

28

29

30

31

Te Manati Waka considers that the action plan in response to thez\Review willsprovide
a good basis for addressing the key issues impacting the deliveryrofroad safety
investment. However, without clear governance and oversight to monitorithe delivery
of these actions, there is a risk that progress will not be at the pace and scale
required to bring about improvement.

Over the last few months, Te Manatd Waka, wafking with Waka Kotahi, NZ Police,
and ACC, has made good progress in embedding\thé refreshed.gevernance structure
for Road to Zero.

We consider that the Road to Zero Chief\Executives’ Group has an important role in
monitoring the effective delivery of\progtess under Road to Zero. Our view is
therefore that this group would.be theappropriate, mechanism to monitor the ongoing
response to the Review, and.to provide Ministérs:with assurance on progress.

Subject to your feedbackTe Manatt Waka will work with Waka Kotahi and NZ Police
to establish formal reporting'and menitoring on progress against the review findings
and recommendatiens 4o'this group. lt,is intended that reporting will be provided on
progress through the Road te, Zero Ministerial Oversight Group.

We recommend you/write to the Board to set out your expectations in response
to the Review,

32

33

34

35

TheBeard is accountable for the delivery of road safety investment made through the
National Land Transport Fund (NLTF). This accountability sits in two capacities.

The first capacity relates to the Board’s role overseeing investment in road safety
interventions and activities delivered by Waka Kotahi, such as education campaigns
and infrastructure treatments. The second capacity relates to the Board’s role as
purchaser of road policing activity from NZ Police through the RSPP.

Te Manatd Waka is aware that the has a focus on strengthening oversight and
delivery of investment into road safety. The Board has a key role to play in
responding to the Review through its statutory role and accountabilities in managing
investment as part of the Road to Zero activity class.

We therefore recommend that you write to the Board to provide a copy of the Review,
and to set your expectations of the Board in responding to the findings and
recommendations. The letter also invites the Board’s views in considering variations
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to the 2021-24 RSPP. A draft letter is attached in Annex Two for you to provide to the
Board.

Your feedback is sought on the Review findings, recommendations, and next

steps

36

With the Review complete, we now seek your feedback on the findings and
recommendations. We would like to specifically test your comfort with whether the
action plan delivers on your expectations. We recommend consulting with the Minister
of Police to also seek feedback on these matters.

There is significant external interest in the Review findings

37

38

39

40

41

We expect that there will be significant public and stakeholder interest in the
conclusions from the Review and the actions that agencies'willbe takingin.response.
Given the high-profile nature of the issues covered in the Review, we consider that it
would be in the public interest to release the Reviewsifyfull.

On 26 October 2021 your Office received a request from $ 24X “from Stuff for a
copy of the Review under the Official Informatien‘Act 1984, (QIA). . Qur
recommendation was that you refuse the request on thesbasis that the Review will
soon be proactively released.

Based on general Ombudsman guidance, relying on this ground means the document
should be released within six weeks ofthe refusal."Based on the date the response
was sent to 5 2@@ , to rémain, consisteft with,the Ombudsman guidance, the
document would need tode released by 25 January 2022.

If you disagree to the preactive reléase of the Review, it will need to be prepared for
release to 5 9@ infesponséto'the OIA request as the refusal ground will no
longer be valid: Our'recommendation would be that it is released in full.

We anticipate that thereywill be a high level of scrutiny over the Review given the
nature/of someé of thexfindings. In response to these concerns, it is important to note
that.the’'Review was proactively initiated by Ministers and that many of the issues
réspond to systemic'and historic challenges in the governance and oversight of road
safety investment and delivery.

We can work withdyour Office to prepare communications material to support a proactive
release

42

Subject to your direction, Te Manati Waka can work with your Office to prepare a
draft press release and supporting questions and answers to support the release of
the Review and action plan. We will work with your Office on the preferred timing for
the release of the Review.
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ANNEX ONE: FINAL MARTINJENKINS REPORT

Annex One refused under section 18(d) of the Official Information Act

UNCLASSIFIED
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ANNEX TWO: AGENCY ACTIONS RESPONDING TO THE REVIEW

under section 18(d) of the Official Information Act

UNCLASSIFIED
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ANNEX THREE: DRAFT LETTER TO THE CHAIR OF THE WAKA
KOTAHI BOARD

SSSSSSSSSSSS



Sir Brian Roche
Chair Waka Kotahi Board
boardsecretariat@nzta.govt.nz

Dear Brian,

Earlier this year, the Minister of Police and | jointly directed the commissioning of'a
review into the effectiveness and efficiency of investment into road safety (the Reyiew),
The Review was specifically intended to provide Minister’s with,more detailed insights
on investment in road policing and safety infrastructure treatments.

The Review is now concluded. | have enclosed a copy for the WakagKetahi Board’s
consideration. Note: the Review referred to in this péragraph is refused
under section 18(d) of the Official Infofmation Act

Overall, the Review identified that good progress has beep{made in setting a clear
direction and alignment of agencies towards, the/key priorities required to lift New
Zealand’s road safety performance, to deliverRoad to Zero. Fhe Review has, however,
identified several improvements and epportunities to further strengthen the delivery of
road safety investments and activities.

Road to Zero sets ambitious targets that aim=to ensure there are no deaths or serious
injuries on New Zealand roads¢Effective enforcement and infrastructure improvements
are key levers in being ablesto deliver these targets.

The findings fromythe Review highlight'some challenges impacting the way in which
road safety investments are being,made and delivered. | acknowledge Waka Kotahi
over the last 12 months has taken steps to strengthen its oversight and delivery of
investment into,Road Zere,

Howeéver,the Reviéw highlights further improvements are required to realise the vision
of Road to Zero, Without a concerted effort to respond to the Review findings, there is
a risk that we'will'not make sufficient progress.

As the land transport funder, the Waka Kotahi Board also has an important role
overseeinginvestment through the Road to Zero activity class. This includes approving
the Road'Safety Partnership Programme (RSPP).

When | conditionally agreed to the 2021-2024 RSPP, it was subject to the RSPP being
amended to reflect the recommendations of the Review and matters raised by the
Secretary for Transport. | would like the Waka Kotahi Board to provide me with advice
on any potential variations to the RSPP within the context of the Review findings by 1
February 2022.



My strong expectation is that the Waka Kotahi Board will fully consider the Review
findings and recommendations, and ensure genuine changes are put in place to realise
improvements in the way investments in road safety are being made.

As a nation, we have significant progress to make to improve our road safety
performance. Strong partnership and clear governance will be essential to harness the
impact we can collectively have to achieve the Road to Zero vision.

| look forward to working with the Waka Kotahi Board, and the wider road safety
partnership, over the next year to improve road safety in Aotearoa.

Yours sincerely

Hon Michael Wood
Minister of Transport

Copy to:

Hon Poto Williams
Minister of Police

Peter Mersi
Secretary for Transport

Andrew Coster
Police Commissioner

Nicole Rosie
Chief ExecutivejWaka Kotahi



Document 12

UNCLASSIFIED
5"2 TE MANATU WAKA
4h MINISTRY OF TRANSPORT
13 December 2021 02109086
Hon Chris Hipkins Action required by:
Minister for COVID-19 Response Wednesday, 15 December 2021

cc Hon Michael Wood

Minister of Transport

PROPOSED TRANSPORT SECTOR AMENDMENTS\WNDER THE
COVID PROTECTION FRAMEWORK

Purpose

This briefing seeks your agreement to make affighdments to the&Govid Protection Framework
Order {the Order) to:

remove long haul scenic train seryiceg from the LOVID; 19 Vaccination Certificates (CVC)
prohibited list, thereby enabling KiwiRail to require’a COVID-19 vaccine certificate (CVC)
for entry

remove face mask requirem@nts (wherfgaSsengers are in allocated carriages) for long
haul scenic train servites,

It also notes that thefie gfe potential isSyes in relation fo driver licence testing and training
that we intend fofurthaginvestigate and maonitor.

Key points

Since thé COVID¥ 9Pfotection Framework (the Framework) was announced and
settings begandd be embedded, a small number of fransport operators or sector
representativesthave sought changes to settings, or highlighted issues for monitoring.

The fwo proposals in this briefing relate to settings for KiwiRail's long haul scenic train
service® (and specifically the Tranz Alpine service, which KiwiRail plans to restart in mid-
January 2022).

As these trains are regarded as public transport services under the Order, they are
currently prohibited from requiring a CVC from passengers. KiwiRail considers that given
the tourism focus of these services (rather than them providing access to essential
services like medical care or supermarkets/pharmacies), and their long haul nature,
KiwiRalil is seeking a change to this setting. Allowing KiwiRail to seek a CVC (not a
negative test) will enable overseas customers (and wholesale agents) to book with
confidence and align with the vaccine policy for workers that KiwiRail has already
infroduced. This proposal is supported by the Ministry of Heaith.

UNCLASSIFIED
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Passengers are also currently required to wear face coverings for the duration of these
iong haul services. Given the tourism nature of the service and that they are long haul
services, Kiwirail would like requirements tc be more akin to current hospitality
requirements and allow passengers to remove masks when they are seated and within
their allocated carriage. There are a number of other controls in place including allocated
seating, needing fo eat in allocated seating, and ventilation and ¢leaning protocols. This
proposal is also supported by the Ministry of Health.

» If Ministers have concerns around all three long haul services being removed from the
CVC prohibition list, and face covering requirements, there could be an exemption
considered only for the Tranz Scenic service (which runs return from Christchurch to
Greymouth). This service is scheduled to re-commence in mid-January 2022, and thg’
others in late 2022 (if at all). The Tranz Scenic service is the operatofspriority and has,
the lowest risk profile as the shortest of the three services and withdut an§ regiofial stops.

» If you agree with the proposals in this briefing, we understant there'will be an,
amendment to COVID-19 Public Health Response (Protgetion Framewotk) Order 2021
(the Order) in mid/late December and these changes culdbe reflectSgthen.

+ We also wish to use this briefing to draw your attentién 16 issues relating to driver licence
testing and to licensing support services (suchi@as dtiver trajming and community mentor
programmes) that assist people to prepare fontheidriving testNWe are working with
Waka Kotahi NZ Transport Agency (Waka Kotahi) to understand the scale of the potential
issue, as at present the Framework prohibits practlcal driver testing and training for those
who are unvaccinated. We will monitor 8evelopments abd keep you informed on this
issue.

Recommendations

We recommend you:,

1 note that $ome pfoposethchanges to the Covid Protection Framework fransport
settings havaeen solght, By the sector; with two relating to long haul scenic trains
andsenelreldting torivier licence testing

Long hathscenic tkaims
EITHER

2 agree that [ong haul scenic trains (namely the Northern Explorer, Coastal Pacific
and Tranz Alpine) be removed from the Covid Vaccination Certificate prohibited
serviees list (where these are currently included as public transport services),
thereby enabling the operator (KiwiRail) to seek evidence of a COVID Vaccination
Certificate from passengers

AND Yes / No

3  agree that iong haul scenic train passengers be exempt from face covering
requirements when passengers are within their allocated carriage (but will still be Yes / No
required when boarding the train, and moving beyond their allocated carriage)

OR
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4 agree that the Tranz Alpine train service be removed from the Covid Vaccination Yes / No
Certificate prohibited services list (where it is currently included as a public
tfransport service), thereby enabiing Kiwirail to seek evidence of a vaccine
certificate from passengers

AND

5  agree that passengers be exempt from face covering requirements for the Tranz Yes /No
Alpine train seivice when passengers are within their allocated carriage (but will
still be required when boarding the train, and moving beyond their allocated

carriage)

B note we understand there are a number of people not permiited t @ drive
licence test as they have chosen to not be vaccinated against COVID-48, and 1 ,
possibly cannot now access training to support driver licensing, ag a result
service being a ‘close proximity' one and COVID-19 vaccin ificates the

d

being required. We will seek further information on the le of the issu®&,an

impacts and keep you informed. é‘

7 note any decisions you take through this briefin %’reﬂe e pre
Christmas amendment to the Order that is u@ opn& :

s
AN
3

Hon Chris Hipkins
Minister for COVID-19 Response

..... [, -
[ Approved [0 Declined
O Seen by Minister [0 Not seen by Minister

O Overtaken by events

Contacts
Name Telephone First'contact
Sheliey Tucker, Director: COVID-19 Response s9@)a) v
Helen Presland, Principal Advisor: COVID-19
Response s9Q@
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PROPOSED TRANSPORT SECTOR AMENDMENTS UNDER THE
COVID PROTECTION FRAMEWORK.

Cabinet has taken recent decisions on the application of COVID-19 Vaccination
Certificates (CVCs), and other settings under the Covid Protection Framework (the
Framework)

1. Limiting access to certain settings to those who are vaccinated has been identified as
a tool to help support the broader public health response to COVID-19. In a domestic
context, CVCs can also be used as evidence to ensure people in those settings can
demonstrate they are either fully vaccinated, or medically exempt from vaccination. '

2. A range of decisions have been made fo date on the poli€y/Approach ‘and
implementation of CVCs and the settings in which they may be reduiredy

a) On 18 October, Cabinet considered high level advice relating Yo the usé\cPE€VCs,
noting broad categories to define settings for the applicatien of\ vaccine
requirements, and agreeing high level settings in which to mandate.a¥%equired use
of CVCs. Cabinet also agreed to issue draftlng instructions, Mo support the
introduction of CVCs and to prohibit their use ifi ceftaih settings [CAB 21-MIN-0421
refers];

b) On 21 October, delegated Ministers agreedl thé finalsgttings for the introduction of
CVCs as part of a revised COVID-19\Pretection Framework, which were announced
publicly on 22 Qctober; and

c) On 26 October, Cabinet togk farther deciSiohs felating to the implementation of
CVCs in domestic settingg, agree’mg thatifé, preserving basic needs providers are
not able to limit the type offservice pravided to customers/patrons based on a CVC
vaccine requirements [CAB<21-MIN-0424=réfers]

d} On 11 NovembeR, Ybu, agreedgthe Specific application and recommended scope of
prohihitions for the use of vaecing requirements (including CVCs) in order to protect
people’s actgsssto life-presetving basic needs providers, irrespective of their
vaccinafien statls.

Public transport| otherthan air travel and Cook Strait Ferries, has been agreed as
prohibited‘from usiifg CVes

3. Cabinet agfegd“hat there are certain settings where denying entry on the basis of
vaccingtion\§tatus will be prohibited. Where vaccine requirements are prohibited, a
place/Sepfice/PCBU cannot limit the kind of service provided to patrons based on their
vagination status (e.g. making unvaccinated customers use the self-checkout
counters only).

4. On the basis of subsequent advice from DPMC officials, you agreed that public
transport services will be prohibited from requiring proof of vaccination (either via My
Vaccine Certificate or another tool) as condition of entry, use or access. As such, all
public transport (buses, trains, ferries, taxis/ubers, rental vehicles etc) apart from air
travel was prohibited from using vaccination requirements as a condition of use/entry.
This decision reflected that access to public transport is necessary to ensure access
to life-preserving services.

5. In taking that decision, advice from officials noted that any option around excluding
interregional travel from the prohibited services list would be complex. Since then, you
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have removed Cook Strait Ferries from the CVC prohibited list, and both operators for
the Strait have subsequently introduced vaccination or testing policies for their
services.

We note there has also been a request to you from some parts of the small passenger
services sector (e.g. taxis) that they should be allowed to require a CVC as a condition
of using their services. These services are also considered public fransport under the
Order. We understand there is no proposal to change the settings for these services at
this time, however, if you wish, further advice could be prepared for you on this.

We would recommend also removing KiwiRail’s long haul scenic train services from
the CVC prohibited list

7

10.

1

12;

Although none are currently operating. KiwiRail has three long haul s8epic trains
services:

s The Tranz Alpine, a return service between Christchurch andGreymouth (446 Hours
each way),

o The Northern Explorer, a return service betweenWellihgton anfl Adgkland (10.5
hours each way); and

« The Coastal Pacific, a return service between'@firistchurch and Picton (6 hours each
way).

We are now recommending that KiwiRailsdong haulstenic trains are removed from the
CVC prohibition list, or that the sifigle‘service, the Aranz Alpine, is removed from the CVC
prohibition list. Although the gberator'is paptichiatly focussed on the Tranz Alpine (which
is due to recommence in midNanwary 2022), we'have considered the three long haul
scenic {rains as a group ©fdiKe services, and consider the current issue to exist across all
three services (notingithis ist0 greatemand lesser degrees).

The issue is thafthése trains are cligréntly regarded as public transport services under
the Order, and thendre thefegfore currently prohibited from requiring a CVC from
passengefs. KiwiRail's streng wéference is for passengers to be vaccinated, which is in
line withaWworkers b&ingWaccinated, and the expectations of the overseas tourism
operatorsmwhich ig"an impdrtant market for these services. For the international tourism
marketheven a nggative test is insufficient. The ability io impose a vaccine only policy for
passengers Wouldenable overseas customers (and wholesale agents) to book with
confidence.

Thené is & Very strong tourist focus on these services. Passengers are not thought to be
usinghthese long haul trains to commute for example, or to access core services like
medical care or supermarkets/pharmacies.

Officials agree that there is a distinction between these services and other public
transport services, and that passengers are very likely to be on board for tourism
reasons. We agree that these long haul scenic train services could be removed from the
CVC prohibited list for this reason.

If Ministers have concerns around all three long haul services being removed from the
CVC prohibition list, there could be an exemption considered only for the Tranz Scenic at
this time. This service is scheduled to commence in mid-January 2022, and the others in
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late 2022 (if at all). The Tranz Scenic service is KiwiRail's priority and has the lowest risk
profile as the shortest of the three services and without regional stops.

There has also heen a request for face coverings to not he required throughout the
entire journey on these services

13.

14,

15.

16.

Under the Order, passengers will also be required to wear face coverings for the duration
of the long haul services when they recommence.

Again, given the tourism nature of the service and that these are long haul services,
Kiwirail would like requirements to be more akin to hospitality requirements and allow
passengers to remove masks when they are within their allocated carriage. There aresa
number of other controls in place including allocated seating, crew wéaring face maéks in
passenger areas, needing to eat in allocated seating, and ventilation andfleaning
protocols.

Officials agree that (especially if CVCs are required, and given Other protocols) that being
able to remove masks within allocated carriages on thgée long haul sgriices seems
reasonable.

As with the CVC proposal above, Ministers couleidese to onlywcharge face covering
requirements for the Tranz Scenic service.

There is also an emerging issue around\driver licen¢e testing (and potentially also
driver training) through the requiremet for those sitting\tests or undergoing training
to be vaccinated

17

18.

19.

20.

Ministers have agreed that Ofapde and Redeyels, close proximity businesses and
services can only open todhegublic if thewoperate with CVCs/My Vaccine Pass (MVP).
At Green, a close proxififyean operate #ithout CVCs/MVP, however they must also
operate with physicaldistan€ing limits, Aglose proximity business or service is one that
carries out activities thét require\a worker being closer than 1 metre to the client. The
Ministry of Busfhgss, JAnovation ahd Employment considers that driver training and the
praciical test elerefit of thidriver licensing process constitutes a close proximity service.

The cugradt CVC requirenfent for driver training and testing is expected to exacerbate
delays inndividuafS obtaihing their driver licence or, in some cases, being unable to
obtaimtheir driverNlicepce altogether.

We havebeed advised by Waka Kotahi that VTNZ sent texts to 4,578 customers with
tests bdakéd between the 3 December 2021 and 10 December 2021. Two hundred and
onegCustorhers respanded to the text message prompt, due to not being able to produce
a CVMC ip'time for their test. Of these, 128 tests have been cancelled and will need to be
rescheduled. Seventy-three people have chosen to wait until a CVC is not required.
Other individuals may have already rescheduled their tests online.

For many New Zealanders, obtaining a driver licence plays an important role in accessing
essential services such as education, healthcare and food. Some groups already find it
hard to access the driver licensing system. These include Maori, Pacific people, sole
parents, and rural cohorts. Some of these groups have lower-than-average vaccination
rates,
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21. The Ministry of Transport and Waka Kotahi are concerned about potential access and
equity issues under the current settings and note that there is a potential impact on road
safety due to non-compliance with the regulations (e.g. individuals driving unlicensed
because they cannot obtain one under the Framework).

22. |n addition to creating a transport disadvantage, not holding a valid driver licence can
coniribute to a range of other negative outcomes for the individuals involved with wider
impacts for New Zealand society. For example, driver licence offending (e.g. driving
without a licence or breaching licence conditions) can result in financial penalties and
loss of licence, which in turn may hinder an individual’s ability to access or retain
employment. Driver licence-related offending can result in an individual’s first interaction
with the criminal justice system, for example, through referral of unpaidgnfringements 0
the court system. Police infringement data (2019 and 2020) shows thét 74 percent,of
Graduated Driver Licence infringements are referred to court unpaid 2pdNS percént of
unlicensed driver infringements are referred to court unpaid.

23. We are alsoc aware that the issue extends to those suppoptpeople neededdo complete
the practical test, including anecdotal examples of a sufpoftsperson of athaperoned
Muslim woman and refugees needing an interpretegfThis &xtends fo these who are
acting as a reader/translator during a Driver Thepry, Tesi¢/ Thesg'tests afe currently
unable to be completed at either AA or VTNZ centres as thedistarising requirements
under the Framework are unable to be met,,

24. \We are also monitoring issues relating¥o driver training\andidriver assessment (for
example, driving schools, driving instructers, cougse providers, and community mentor
programmes). Waka Kotahi advi€es that these @pgtations form a significant part of the
driver testing system alongsigé VTNZ.

25. Neither the Ministry nor WakayKotahi yét havea full understanding of the scale and
impact of the issue inrelatien’to driving,training, including the extent to which
unvaccinated people cahnot prepare, for driving tests if they do not have access to these
services. If issués gontinue to presént; options may include exempting some or all of
these servicag fromdhe clodeg proximity service requirements, or enabling some or all of
these sepfices tesbe offefed towaccinated or tested individuals.

26. We wWillwerk with Waka Kotahi to engage with the sector on both of these issues — driver
licenceMraining and tesfing, to understand the extent of the issue. We will also work with
other agencigs to tipderstand the impact on particutar groups, such as Pacific people and
Maori. The’Midistry of Social Development is also providing advice, We will update you
following ‘sdmpleting the further work in the New Year.

Public health advice

27. Public health advice is supportive of the three long-haul, scenic train services being
removed from the CVC prohibited list. It is recognised that these services focus on the
tourism market and are not generally used to commute or to access essential services. In
addition, there are alternative air and land transport providers that service these
routes. Public health is also supportive of the proposal to not require passengers to use
face masks when in their allocated carriage. This advice takes account of the other
control measures outlined, including the proposal to allow CVCs to be required.
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Next steps

28. If you agree with the proposals in this briefing, the changes can be reflected in the
Order amendment that is under development, and the change communicated through
updated guidance and other operator material.

29. We understand this amendment will be completed before Christmas 2021.

30, Kiwirail is aware of and supports the proposal in this paper. We will convey Ministerial
decisions to them.
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21 December 2021 0C210982
Hon Michael Wood Action required by:
Minister of Transport 15 February 2022

EFFECTIVE TRANSPORT FINANCIAL PENALTIES — UPDATE

Purpose

To provide you with updated information on the Effective Financial'Penalties Policy:
Framework (the Framework) and Categorisation Tool (the Toel), and'its use:

To provide you with a set of talking points to discuss the/Framework and=I 0ol with your
Cabinet colleagues.

Key points

o We have previously engaged with you on the Framewerk and Tool [OC210050 and
0C210414 refers].

o Financial penalties are just enesenforcement option as part of a risk-based,
responsive, and flexible regulatory system. . The Framework and Tool enables
consistency and fairness across all'transport modes when a financial penalty is
pursued.

o We have made further refinements to the Tool since you last saw it. We have added
more nuanced categories, for Jower-level penalties to respond more sensitively to the
largedhumber of low-levelland transport (traffic) offences.

o Weshave used(the Eramework and Tool to inform proposed penalty levels for some
offences in the ‘aviation, maritime and land contexts. We consider that this approach
has proven effeetive in proposing more consistent, fit-for-purpose penalty levels.

« %200
( )Y
D — 4
o We recommend releasing the Framework and Tool on the Ministry’s website
s 9(2)(N(iv) . While

there are some risks associated with releasing these documents, it will help the wider
transport sector, government agencies, and interested members of the public
understand the rationale behind adjusting transport financial penalties.

o We invite you to discuss the Framework and Tool with your Cabinet colleagues.
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Recommendations
We recommend you:

1 agree to the Framework and Tool being publicly released on the Ministry’s website
s 9(2)(f)(iv)

Yes / No
2 consider discussing the Framework and Tool with your Cabinet colleagues. Yes / No
Megan Moffet Hon Michael

Manager Regulatory Policy Minister K sport
21122020 . /... /... ;
Minister’s office to complete: O Approved Q
O See % er
Comments Q

Contacts

Telephone First contact

Megan Moffet, Mangge

Emma Bray, Advis s 9(2)(a)
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EFFECTIVE TRANSPORT FINANCIAL PENALTIES — UPDATE

We have previously engaged with you on the Effective Financial Penalties
Policy Framework and Categorisation Tool

1.  We first provided you with a draft of the Effective Financial Penalties Policy Framework
(the Framework) and Categorisation Tool (the Tool) in March 2021 [OC210050 refers].
We addressed further questions you had on transport related penalties in July 2021
[0C210414 refers].

2.  We have since made a small amendment to the penalties categories outlined in the
Tool to provide more scope for appropriate penalties for lower-level Jand transport
(traffic) offences.

Financial penalties support a safe and effective transportsystem, butmany are
inconsistent, disproportionate, or otherwise unfit-forpurpose

3. To help ensure a safe and effective transport systém, participants need to follow the
requirements set in legislation that establish that system.

4, Regulators have a broad range of tools anthappreaches — frem education and
awareness to licence revocation and proseeution — to Usejin designing a risk-based,
responsive, and flexible transport regulatory, systemite stipport compliance and
respond to offending. Regulatory anchenforcementagencies also have wide discretion
in applying enforcement approaches and asseCiated penalties.

5.  Financial penalties (infringément¥ées and maximum fines before a court) are a specific
intervention tool. They supportthe system by/encouraging positive and responding to
negative behaviour (partictlarly of a‘mere serious nature). Infringement fees in
particular provide amsintermediate step'between education and prosecution that allow
regulatory agenciesimore discretion in'their enforcement approaches.

6. We have identifiled’various issues with the process by which financial penalties across
transport legislation have been developed and maintained. This has included:

. Isolated, arhitrary development

o Lack. of.review to ensure currency

7. These proeess issues have led to problems that reduce the effectiveness of transport-
related fipancial penalties, including:

. Inconsistency across legislation
o Disproportionality to level and risk of harm

o Inappropriate penalty levels for different offender types

To address these problems, we have developed the Framework and Tool

8.  The Framework and Tool provide the Ministry with a systematic approach to address
problems with financial penalties across the transport system. The Framework has
undergone a comprehensive policy development process over more than two years.
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The Framework supports reviewing existing, and setting new, financial penalties in
transport legislation. It enables penalties that are better aligned to levels of harm and
more consistent across transport modes, as well as with other relevant, modern,
regulatory regimes. The Framework involves a process to determine financial penalty
levels based on considering four effectiveness principles.

We have provided you with detail about the framework previously [OC210050 refers],
and a high-level outline is contained in Annex 1.

The Framework and Tool will help ensure consistency and fairness when a
financial penalty is pursued

11.

12.

The Framework and Tool support a regulatory stewardship approach foecussed on
supporting more effective financial penalties. When considering awypiece/of work, the
Ministry may determine, after weighing up all possible enforcement eptions, that a
financial penalty is the best option to pursue. If this is the case, then the Framework
and Tool guide penalty setting and ensure the determined financial penalty is
proportionate, consistent, and better targeted to addreSs specific offending and groups
of offenders.

The eventual long-term outcome will be that every financial penalty.in the transport
regulatory system will have a common connecting factor and be‘eonsistent across alll
transport modes. This is in line with the Ministry’s stewardshipwole.

We have made further refinements to'the Toaol since you last saw it

13.

14.

We have designed the Toalto support thesMinistry and transport regulatory agencies to
effectively implement the Framework. The Tool outlines a stepped process to
categorise financial penaltiesvaccordingsto'thie Framework’s principles.

We have added,in meresnuanced-categories (see 1A, 1B, 2A and 2B in Table 1 below)
for lower-levelfpenalties to respendymore sensitively to the large number of low-level
offences in the fand transport regime. These categories recognise that traffic offences
make uprthe,bulk of all transport penalties and are also mostly committed by
individdals. Consequentlyrrelatively small penalty level variations can have large
impéacts onshow the penalties are viewed by the public, enforced, and the social
conséequences that can'result from unpaid penalties.
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Table 1: Penalty scale for harm and types of offenders

Harm
category | Fee Fine

Individual | Special Business or | Individual | Special Business or

Reg Ind' | undertaking Reg Ind undertaking

1A $50 $150 $500 $250 $750 $2,500
1B — new $150 $450 $1,500 $750 $2,250 $7,500
2A $250 $750 $2,500 $1,250 $3,750 $12,500
2B — new $350 $1,050 $3,500 $1,750 $5,250 $17/500
3 $500 $1,500 $5,000 $2,500 $7,500 $25,000
4 $700 $2,1002 $7,000 $3¢500 $10,5002 $35,000
5 $1,000 $3,0002 $10,000 $5,000 $15,000° $50,000
6 N/A N/A N/A $10,000 $30,000 $100,000
7 N/A N/A N/A $20,000 $60,000 $200,000
8 N/A N/A N/A $30,000 $90,000 $300,000
9 N/A N/A N/A $50,000 $150,000 | $1,500,000
10 N/A N/A N/A $60,000 $180,000 | $3,000,000

We have used the Framework and Tool to inform proposed penalty levels for
offences

15. We have already us€d the Framework and Tool to inform proposed penalty levels for
some serious’offences in the Civil Aviation Bill and a series of lower-level offences in
civil aviationhand similar serious and lower-level offences in the maritime area. The
Framework and Tool have also been used, alongside other considerations, to inform
proposed penalty levels in the Road Safety Penalties review (OC210813 refers).

16. We consider that the Framework and Tool’s approach has been effective in proposing
more consistent, up-to-date, and fit-for-purpose penalties. This has included some
significant proposed penalty level changes.

1 Special Regulated Individual.

2 Note this penalty level is above maximum amounts currently allowed in transport regulations for fees, with limits
of $2000 (individual) and $12,000 (body corporate). Therefore, the lesser limits will apply.

3 Note this penalty level is above maximum amounts currently allowed in transport regulations for fines, with limits
of $10,000 (individual) and $50,000 (body corporate). Therefore, the lesser limits will apply.
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17. For example, using the Tool to guide penalty levels in reviewing some offences in
regulations has led to penalty proposals up to seven times current levels,* and some
lowered penalties. Proposals for increased or lowered penalties may result where, for
example, penalties have not been reviewed for decades or are currently
disproportionate to likely harm.

We plan to consult on proposed penalty changes in 2022, initially maritime and
marine protection penalties

18. We have used the Framework and Tool to assess a small selection of penalties in the
Maritime Transport Act, and a wider suite of offences in the maritime and marine
protection regulations. The proposed penalty adjustments will address the differing
levels of financial penalties under the Maritime Transport Act 1994¢«Compared to the
Health and Safety at Work Act 2015 (HSWA) and modernise our approéch to @ range
of penalties for offences that generally apply to large and/or international shipping

vessels.
19. s9@QM[) ) -\
2 X P\
20. s9@M[) N\ ) I\ D

We have also proposed to consult on the Road'Safety Renalties review later in 2022,
subject to your agreement [OC210813«efers].

21. The Framework and Tool will be clearly.referenced s@@)mHiv)
J toexplain how and why some financial penalties are
being proposed for adjustment:

We recommend releasing the Framework and Tool on the Ministry’s website
s 9)(N(wv) s\ S and invite you to discuss them
with your Cabinet colleagues

22. We recommendspublicly releasing the Framework and Tool as documents on the
Ministry s/website s 22) @™
Y)YV ~N\N , SO they are available to the
widef transport Sector, other government agencies, and interested members of the
public: This is‘antimportant step to set out our operational policy informing how and
why we set fees and fines, ‘socialising’ it, and supporting effective implementation of
the Framewark and Tool.

23. s9@))M) *
Nt

4 For example, there is a $100 fee for using a craft where there is a safety risk to persons on board (such as in
rough seas, adverse weather, or emergencies), without every person wearing a properly secured personal
flotation device - Maritime (Offences) Regulations, Rule Part 91.4(6). Due to this offence’s high safety risk, using
the Tool's assessment process recommended a $700 fee.
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26.

27.
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s 9(2)(9)(M)

We do not consider that these risks override the benefits of publication. This is because
the Framework provides a strong process to actually fix problems with financial
penalties in the transport system, and we intend to address these problems by
reviewing penalty levels across transport legislation.

We will also develop communications messages for release of the Framework and
Tool. This material will emphasise their objectives and benefits to mitigate publication
and implementation risks.

You have previously mentioned you would like to discuss the Framework and Tool with
your Cabinet colleagues before the Ministry publicly releases the deCuments. Wegnvite
you to take the Framework and Tool to your Cabinet colleagues anddayve attaghed
talking points to this briefing to help aid your discussions (ANNEX/T),
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ANNEX 1

Talking Points to use in discussions with your Cabinet Colleagues

1.

Financial penalties (infringement fees and fines) are important tools to support the
transport system, as they can encourage compliance and respond to negative
behaviour.

To be effective, financial penalties need to be up-to-date, consistent, proportionate to
harm and fit-for-purpose.

Current penalty levels across transport legislation are inconsistent,.were developed
arbitrarily and in isolation, and are often disproportionate to their Severity and risk of
harm.

The Ministry has developed the Effective Financial Penalties Policy Framework (the
Framework) and Categorisation Tool (the Tool) to help,ensure financial penalties
across all transport modes are proportionate, consiStentand bettertargeted to
address particular offending and groups of offepders.

The Framework

5. The Framework has four principles far determining effective financial penalties. The
financial penalty needs to:
o respond to the offence’s.severity
o act as a deterrent tosundesirable behaviour
o be proportionate
o consider the responsibilitieSvand financial capacity of the person or entity in the
system
6. The Framework assesses offenees’ severity by considering three types of possible
harm:
o System — harm'te'thie transport regulatory system itself from breaching any
transportrequirements or rules.
o Safety-actual harm, or risk of harm, to people.
o Environmental and property - actual harm, or risk of harm, to the environment or
property
7. The Framework identifies two new categories of potential offenders that penalties can
apply to:
o Special regulated individuals (SRIs) — commonly individuals with professional
responsibilities in the transport system
o Businesses or undertakings (BUs) — commercial operators or not-for-profit
organisations
The Tool
8. We have designed the Tool to support the Ministry and transport regulatory agencies

to effectively implement the Framework. The Tool outlines a stepped process to:
UNCLASSIFIED
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o categorise financial penalties according to the Framework principles

o assign penalty levels by points

The Tool’s categorisation process links recommended penalty amounts to:
severity of harm
likelihood of harm occurring should the offence occur

types of potential offenders (individuals, SRIs, BUS)

The Tool would bring transport penalty levels, if reviewed and with legislative
amendments, up to HSWA levels for comparable offending which occurs in the
transport system. This would, for example, enable better addressing serious
offending by large commercial entities.

Consideration of public policy contextual factors

11.

12.

13.

14.

The Framework supports an objective, logical approaeh to set consistent and fit-for-
purpose transport related financial penalties. However; it-also allows penalties to
reflect wider public policy context where necessary:

The Tool guides users through a staged process to propose penalty levels that
respond to an offence’s severity, are a deterrent, are proportionate, and applicable to
either ‘regular’ individuals, SRIs, or BUsy Following,that,process, the Framework and
Tool propose that any broader public palicy contextual factors, where relevant, are
considered to inform the final proposed penalty levels.

These may be factors relevantito‘the transport sector or wider society. For example,
this might include the most'likely type of offenders (such as vulnerable population
groups) and the underlying causes ofsiheir offending.

Financial penalties.are’just one\enforcement approach the Ministry can use to
encourage compliance and respond to negative behaviour. The Ministry assesses all
options hefore'decidingsto pursue a financial penalty. If the Ministry determines a
financial penalty is the.bestoption, then the Framework and Tool should be used to
guide penalty setting.
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22 December 2021 0C210884
Hon Michael Wood Action required by:
Minister of Transport Monday, 28 February 2022

SETTING NEW OBJECTIVES FOR THE PLANNING, PROCUREMENT,
AND DELIVERY OF PUBLIC TRANSPORT

Purpose

To seek agreement on new overarching objectives for the planning, procurement and
delivery of public transport and provide advice on the implications of these objectives. This
briefing also provides advice on progressing labour marker interventions s 92)(iv)

AN/ A\

Key points

o Following your direction we have developed revised objectives for the new framework
for planning, procuring, and delivering publiC transport services (the new public
transport framework) thattarget s8@)Hip==s,

~N 2 »\ )

J These new objectives will'guide the development of operational policy s 9@2)()
V"R B
A VA N
o The lapourmarket objective€an be supported by more specific interventions. You

have threesoptions,to‘achieve this: through amendments to the LTMA,; through
ifcluding bus driversin'the Part 6A provisions of the Employment Relations Act; or
through Waka'Kotahi NZ Transport Agency’s (Waka Kotahi) procurement policy.
These optionsiare not mutually exclusive.

. s 9(2)(Mw/and $9(2)(9)()
( \>
u

o We propose you invite Waka Kotahi to develop operational policy to progress labour
market interventions in the first instance. This will provide the fastest pathway to
establishing labour market protections and will be required even if the interventions
are legislated.

IN CONFIDENCE
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0

L ]

0

L ]
. However, this will delay progress with reforms
legislative perspective. We recommend a single Cabinet&
decisions to be taken $ 920

. Operational policy will be critical to the impleme of the new,public transport
framework. We propose to establish a working p.On oper: al policy, with
membership to include public transport a nlo operators.

We recommend you:

% A
¥

1 agree to set the follo Q anning, procurement, and delivery of

public transport servi

\)

a)

L
]
1
= —
0
3 invite Waka Kotahi NZ Transport Agency to develop operational policy for labour
market interventions Yes / No

4 s

IN CONFIDENCE

Page 2 of 21



IN CONFIDENCE

a)
1 1

|
. ] ]

]
] [
1

L s
agree to establish a Working Group on operational policy f ?@ impl i Yes / No
reforms to the planning, procurement, and delivery of public transport serv%

agree to a single Cabinet process, seeking decisionlicy

Yes / No

Minister’s office to compl

Robert Anderson 0 chael Wood

Manager, Mobility and Safety ster of Transport

22112/ 2021 @Q Q ----- /... /...
) s

A [ Declined

@?“ by Minister [0 Not seen by Minister

O Overtaken by events

First contact

Telephone
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SETTING NEW OBJECTIVES FOR THE PLANNING, PROCUREMENT
AND DELIVERY OF PUBLIC TRANSPORT

We have drafted new objectives for the new public transport framework based on your
direction

1 In September 2021, we provided you with advice on the outcomes of consultation and
next steps for the PTOM review. In this advice we proposed new objectives for the
planning and procurement of public transport incorporating feedback from
consultation (OC210669 refers).

2 You provided feedback on the new proposed objectives and we giet with you to
further understand your direction for reform. The table below sets out the objéctives
proposed in OC210669, your feedback, the revised objectives,andhour rationale for
the proposed wording.

Table One: Revised objectives for the new public transportframework

s 9(2)(f)(iv) ~¥X /7 .\
N
« NS \
J &\
ZAN\"
A\ V2
N\\
- )
~
s \ N\
y 4
+ N\ ¥ N .
L+ NNV
@ aV"
~ N}
"
o’
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o :

4 One of the key purposes of establishing these objectives is to guide the development
of operational policy, which will sit behind any legislative reforms. We propose to
establish a Working Group on operational policy. This would focus on how to give
effect to the new objectives, along with any other more detailed policy changes (see
paragraphs 52-53 and Appendix One for more detail).
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5 s 9(2)(f)(iv)

Section 115 currently includes two principles that relate to the founding
objectives of PTOM:

5.1 competitors should have access to regional public transport markets to increase
confidence that public transport services are priced efficiently

5.2 incentives should exist to reduce reliance on public subsidies to cover the cost
of providing public transport services.

6 s 9(2)(H(v) s .
_ _ AN e
provide further advice around the labour market and the value forsmoney objectivés
below.

The labour market objective can be supported by moré.speeific interventions

7 s 9(2)(N(W) ~X /7 A\J
AL Y AN
NV & N
"\ a VT
N Y o\N
- Y A\
<€ 3

8 As part of the PTOM review discussion paper, we consulted on options to establish
these protections, namely;

8.1 amending the/and Transport-Management Act

8.2 extending,the Part 6A protections in the Employment Relations Act 2000 (ERA)
to publicitransport busddrivers

8/3 | chanhges te-Waka Kotahi procurement policy.

9 Feedbacksonithese options was mixed and, as we have noted above, the options are
not mutdally exclusive.

10 s g@nq(,
L)
N4
s 9(2)(9)(i)

11 Section 237A of the ERA stipulates that the relevant Minister may only recommend
inclusion of a new occupation in Schedule 1A, which lists the occupations subject to
the Part 6A protections, if:

11.1 the Minister receives a request to do so from a person or an organisation; and
IN CONFIDENCE
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11.2 if the category of employees:

11.2.1

business occurs frequently; and

11.2.2

are employed in a sector in which restructuring of an employer’s

have terms and conditions of employment that tend to be undermined

by the restructuring of an employer’s business; and

11.2.3 have litt

le bargaining power.

(i)

<

&

:

We are not aware of any request to include public transport bus drivers in Schedule

Aso@@0

Tﬂ

I
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(0
1 I
1 I

VA

Q

>

We rec@n inviting Waka Kotahi to develop operational policy for labour market
interven

15 5200
I we propose that labour market interventions are established through
Waka Kotahi procurement policy in the first instance. This will provide the fastest
pathway to protecting bus driver wages and conditions in future procurements and will
be necessary even if the interventions are legislated.

16
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17 Should you agree to this approach, we recommend inviting Waka Kotahi to develop
operational policy to give effect to these outcomes. We note that the Bus Driver
Terms and Conditions Steering Group, which is chaired by Waka Kotahi, was
established to progress outcomes consistent with 16.3. We envis this Steeri
Group could be tasked with informing the development of operati licy.

18 We consider the development of operational policy shouldgrecede Cabi isions
on reforms because:

18.1 the Government’s objectives for the public t abour ave been
well signalled @ O
18.2 this will enable the sector to plan fo ntin& arket interventions
in upcoming service procuremenﬁsz;s
o@i can fu inform future Cabinet policy
e
RN O

= 4NN TS v

18.3 the development of operati
decisions, should they be r

-

\

e
- |
2 Auckland Transport and Nelson City Council are developing plans for upcoming service
procurements.
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Appendix Three provides a high-level comparison of the end of term employee
transfer arrangements in the Auckland metro rail franchise and in Australia. Furthe
work will be needed to assess the suitability of these approaches he New Zg«
public transport bus sector.

We also anticipate that the negotiation of a fair pay agree r bus dr
result in greater consistency in the minimum terms and con jons offered fferent

operators, thereby increasing certainty about costs erators ?

IN CONFIDENCE
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s 9(2)(a)(i)

We will provide advice on remaining policy proposals for the PTOM review in March
2022

48 To date we have provided advice on:

48.1 the design and initial implementation of the 2025 zero-emission bus mandate
(OC210795 refers)

48.2 setting new objectives, progressing labour market interventions, s9@)fiv) &

49 Subject to your decisions on this paper, in March 2022 we willkgrovide advice‘en.
49.1 enabling decarbonisation of the public transport bus fleet

49.2 improving roles and relationships between/Key players indfie,public transport
sector

49.3 whether changes are required to the,framework for exempt services

49.4 how on-demand public transportisenyices shouldbe treated under the new
framework.

50 Table Three below outlines avrevised projecttimeéline, including the provision of
advice in March 2022.

We propose a single Cabinetprocess to seek policy decisions for the new framework

51 We previouslysignalled a two-stage process for policy decisions

s 9(2)(f)(iv) N .
{ N However, this will ultimately delay progress with reforms, particularly
from,a'legislative perspective. We expect moving to a single Cabinet process would
énable-policy decisions by Cabinet 5 92)0Hv)

We propose to progress development of some operational policy in tandem with
refining the'remaining policy proposals

52 Operational policy will be critical to the implementation of the new public transport
framework. You have indicated that implementing labour market interventions should
be a priority. To achieve this, we have recommended inviting Waka Kotahi to develop
operational policy that supports your desired outcomes. We envisage Waka Kotahi
may task the Bus Driver Terms and Conditions Steering Group with guiding the
development of this operational policy.

53 We also propose to establish a Working Group to develop broader operational policy,
for example enabling decarbonisation and reviewing the Waka Kotahi Procurement
Manual. This Working Group will be directed by Cabinet policy decisions, and will be
comprised of representatives from Te Manati Waka, Waka Kotahi, public transport

IN CONFIDENCE
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authorities, unions, and bus operators. A draft Terms of Reference is attached in

Appendix One for your information.

Table Three: Revised PTOM review project timeline

Activity/Output

Indicative Timing

Stakeholder engagement on policy options

Commenced in October 2021 and ongoing

operational policy

Decisions ons9@)@#(v) ", objectives, labour | February 2022
market intervention
Confirm membership of working group on February 2022

Commence development of operational
policy for labour market intervention

February/Mareh,2022

Advice on outstanding policy issues

March 2022

Initial meeting of the operational working
group

March 2022

Draft Cabinet paper seeking policy.
decisions

Late April 2022

Cabinet paper seeking poliey.decisions

s 9()(M(v)
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Appendix One: Draft Terms of reference for the PTOM review Working Group
on Operational Policy
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Appendix Two: Independent research found tendered contracts cost
significantly less than negotiated contracts under PTOM

1 Research by lan Wallis® compared the impacts of alternative procurement methods
(tendered vs negotiated contracts) under PTOM on contract prices in Auckland and
Wellington.

2 The research found that:

2.1 for the tendered contracts, significant cost reductions were achieved compared
with previous tendering rounds, reflecting the considerable increase in the
number of bidders per contract; and

2.2 for the negotiated contracts, gross costs averaged 10—15percenthighef-in
Auckland and 30-35 percent higher in Wellington thantheseguivalent tendered
costs.

3 According to lan Wallis’ research these cost disparitiesyreflected the weak position of
the regional councils in their contract negotiations,with*operators. He concluded that
this was a result of the councils not having recaurse tottendering as a fallback
negotiating position and coming under considerablestime pressures to introduce the
new services.

4 lan Wallis has further estimated the resuilting increasein costs to public transport
authorities in Wellington and Auckland. This has been,estimated as an increase to
gross costs of approximately $50 millieh per.annum+for both Wellington and
Auckland.

5 s 9(2)(@)0) ~X/ 27\ J
V)T N
TS =\
/7.X \\\
N 7 N7
2N Y N\,

5 Wallis, | (2020) Value for money in procurement of urban bus services — Competitive tendering
versus negotiated contracts: Recent New Zealand experience. Research in Transportation Economics
83.
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Appendix Three: A comparison of approaches for safeguarding employment
and terms and conditions at the end of the contract term

Features

Auckland Metro Rail Special

Typical Australian private

Description of
mechanism

Purpose Vehicle

Auckland Transport (AT) has a
call option under its rail services
contract to require the incumbent
private operator to sell to the
incoming operator either the
shares or assets of its Special
Purpose Vehicle (SPV) used to
deliver the rail services. A
template Sale Purchase
Agreement (SPA) is prescribed to
support the sale of shares.

AT exercised its option to require
the sale of shares in the SPV in
its recent rail services
procurement.

metro bus contract

Contractual obligation on
government to require the
incoming operator to make offers
of employment to existing
contract staff.

Occupations

Includes all staff employed by/the
SPV to deliver the rail services,
except for named senior
management positions:

Contragt staff-are generally
definéd“as all employees
employedto carry out the
contract services. In some cases,
Senhior management,
administration and non-
operational staff are excluded.

Terms and
conditions

With the optioh for the sale of
sharesiifrthe,SPV there is\no
change-6f employmentor
employer; leaving termsrand
conditions unchanged.

With'the option for a sale of
assets held by the SPV, the
Incumbént.operator terminates
staffemployment, who are then
éntitlechto redundancy, and AT
requires the new operator to
make offers of employment.

However, if offers are made on
the same or more favourable
terms and conditions, and service
is treated as continuous, then
employees are not entitled to
redundancy under the Rail and
Maritime Transport Union
Collective Employment
Agreement.

Employment offers are required
to be on equivalent terms and
conditions.

Leave
entitlements

Under the share sale option,
leave entitlements remain
unchanged.

Under the asset sale option, staff
employment will be terminated

Leave entitlement balances
transfer to the incoming operator
if an employee accepts an offer of
employment from the incoming
operator.
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and leave entitlements required
to be paid out. However, the
incoming operator, union and its
members could agree to transfer
leave entitlements to the new
employer.

Funding of
entitlements

Historically, the liability for
funding and accruing leave
entitlements has been held by
AT. The new operator is
responsible for leave
management and differences
between actual and forecast
leave balances.

The outgoing operator is required
to transfer funds to the incoming
operator for the value of leave
entitlements for transferring
employees.

Information for
procurement

Vendor financial and taxation due
diligence information is provided
to assist bidders assess the
commercial implications of the
sale of shares for the SPV.
Noting that the preference of
bidders was for a sale of assets
to avoid uncertainties aroundithe
quantification and transfer ofitax
and other undischarged liabilities
of the SPV.

The operatorisrequired to
providefinformation on‘employees
for disclosure as part ofa
procurement process, including,
oceupation, terms,and conditions,
years of service, leave
entitlements wpayroll, etc.

Implications for
contract prices

e Potential forbidders to
request an‘indemnity fromAT
in relation to assets and
liabilitiestunder thessale of
eitherthe shares‘erassets of
the SRV (or include'a bid
prémium).

o/ Sales of shares in the SPV or
offers«en the same or more
favourablesterms and
eonditions removes the risk of
redundancy costs.

> The outgoing operator does
not need to include end of
term redundancy costs in the
contract price.

e The operators bidding for the
new contract have information
to accurately price the labour
cost of contract employees.

e The incoming operator will
inherent the existing terms
and conditions of employment
and may seek to negotiation
changes over the contract
term.

Implications*fox
contract
structure

e Requires an SPV structure
and supporting reporting
regime with ring fencing of
staff, assets and liabilities.

Employees need to be
dedicated to a specific
contract.
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