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On 29 September we notified you of an extension to the time period for responding to
your request, as consultations necessary to make a decision on the request were such
that a proper response to the request could not reasonably be made within the original
time limit. We have now completed the necessary consultations and our response is
detailed below.

Thirty-one documents fall within the scope of your request. As outlined in our email of

8 September and extension letter of 29 September, twenty-two of the requests for papers
are duplicate requests from your previous request dated 23 August (our reference
0C210691). As such, decisions were made and provided to you on these documents in
our response to your August request (OC210691), dated 18 October.

For clarity and completeness, all thirty-one of the documents that fall within the scope of
this request are listed in Table 1 below. The table refers you to OC210691 where the
requests were duplicates.

For the nine non-duplicated requests, and one duplicated request where the decision
under the Act was advised to you on 18 October, the table details how each has been
treated under the Act. As you are aware, three have been transferred to Waka Kotahi
New Zealand Transport Agency. You will see that certain information has been withheld
or refused under the following sections of the Act:

e Section 9(2)(a), to protect the privacy of natural persons

e Section 9(2)(b)(ii), to protect information where the making available of the
information would be likely unreasonably to prejudice the commercial position of
the person who supplied or who is the subject of the information

e Section 9(2)(ba)(i), to protect information which is subject to an obligation of
confidence or which any person has been or could be compelled to provide under
the authority of any enactment, where the making available of the information
would be likely to prejudice the supply of similar information, or information from
the same source, and it is in the public interest that such information should
continue to be supplied

e Section 9(2)(f)(iv), to maintain the constitutional convention for the time being
which protects the confidentiality of advice tendered by Ministers of the Crown
and officials



e Section 9(2)(g)(i), to maintain the effective conduct of public affairs through the
free and frank expression of opinions by or between or to Ministers of the Crown
or members of an organisation or officers and employees of any department or
organisation in the course of their duty

e Section 9(2)(h), necessary to maintain legal professional privilege.

Section 9(2)(j), to enable a Minister of the Crown or any public service agency or
organisation holding the information to carry on, without prejudice or
disadvantage, negotiations

e Section 18(d), as the information requested is or will soon be publicly available.

With regard to the information that has been withheld under section 9 of the Act, | am
satisfied that the reasons for withholding the information at this time are not outweighed
by public interest considerations that would make it desirable to make the information
available.

You have the right under section 28(3) of the Act to make a complaint about the
withholding and refusal of information to the Ombudsman, who can be contacted at:

info@ombudsman.parliament.nz

This letter, attached table and documents completes our response to your requests of
23 August (OC210691) and 6 September (OC210725).

The Ministry publishes our Official Information Act responses and the information contained in
our reply to you may be published on the Ministry website. Before publishing we will remove
any personal or identifiable information.

Naku noa, na

_ Withheld to protect personal privacy

Hilary Penman
Manager, Ministerial Services



Table 1

Document

Description of information withheld

0C210257

Robertson, Wood MoT 3/05/2021 City
Rail Link Limited - Special Resolution 3

Refer to OC210691

0C210341

Ardern, Hipkins, Wood MoT 4/05/2021
COVID-19 Vaccination Requirements

As per our letter of 18 October (Reference
0C210691) the decision was made to provide you
with a copy of this paper, which we now attach.

Some information withheld under Sections 9(2)(a),
9(2)(b)(ii), 9(2)(ba)(i), 9(2)(f)(iv) and 9(2)(h).

For clarity we re-iterate that this document dated
4/05, was cancelled, and replaced by the briefing
dated 12/05, reference OC210396 — refer to
Document 12 below.

Ardern, Hipkins MFAT 5/05/2021 Travel
by New Zealanders from Very High Risk
countries

Refer to OC210691

0C210240

Freight and Supply Chain Strategy Work
Programme

Wood MoT 5/05/2021

Withheld in full under Section 18(d).

This document has been proactively released on
our website. It can be found, as part of a previous
Official Information Act request, from page 12 at:

www.transport.govt.nz/assets/Uploads/OIA-
response/RequestForTwoSupplyChainBriefings.p
df

0C210340
Background Information on Tolling
Wood MoT 6/05/2021

Some information withheld under Section 9(2)(a).

0C210227

Hamilton to Auckland Intercity
Connectivity — next stage of work

Wood MoT 10/05/2021

Some information withheld under Sections 9(2)(a),
9(2)(g)(i) and 9(2)(j)-

Please note the Cabinet Paper referred to in the
first recommendation, on page 2 of this paper, can
be found online at:
www.transport.govt.nz//assets/Uploads/Cabinet/Inv
esting-in-Rapid-Rail-in-the-Hamilton-to-Auckland-
Corridor.pdf

0C210427 Refer to 0OC210691
Wood MoT/Waka Kotahi/TSY

11/05/2021 NZ Upgrade Programme -

Northern Pathway Options Summary

0C210362 Refer to OC210691

Wood, Robertson MoT/TSY 11/05/2021
NZUP Advice on the Remaining
Programme Options




0C210365

Land Transport (Drug Driving)
Amendment Bill Departmental Report —
Cover Briefing

Wood, Williams MoT/Police 1105/2021

Some information withheld under Sections 9(2)(a)
and 9(2)(j).

Please note the attachment — the draft Land
Transport (Drug Driving) Amendment Bill
Departmental Report — was provided to Ministers
with this cover briefing before it was finalised. As
such, there are minor differences between the
draft and the final version, which is available
through the Parliament website, at:
www.parliament.nz/resource/en-

NZ/53SCTI ADV 99686 TI1035/cb6704bce5d1e
0b665894541f57¢c976569058859.

For completeness, please also note the two
Appendices mentioned in the draft Report as
Appendix One and Two were not sent to the
Minister’s office with this cover briefing and
therefore are not provided here. They can be
found online, through the link above, as
Appendices Two and Three of the final Report
(pages 41 and 45 respectively).

The cover briefing contains views of the Ministry of
Transport and NZ Police regarding whether blood
tests should only test for those drugs that an oral
fluid test indicates a positive result for, or test for
all drugs. The Bill currently before the House of
Representatives allows blood tests to test for all
drugs, provided anyone who elects to have a
blood test is fully aware of the consequences of
doing so.

10

0C210372

Transport Accident Investigation
Commission: Draft Statement of Intent
2021-2025 and Statement of
Performance Expectations for 2021/22

Wood MoT 11/05/2021

Some information withheld under Sections 9(2)(a),
9(2)(f)(iv) and 9(2)(g)(i).

11 | Wood Waka Kotahi 12/05/2021 “make Transferred to Waka Kotahi, 8 September 2021.
way” beacons for electricity utility
vehicles

12 1 OC210396 As per our letter of 18 October (Reference

Hipkins, Wood MoT 12/05/2021 COVID-
19 Vaccination Requirements - Tranche
2 Advice

0C210691) this paper was withheld in full under
Section 18(d). It has now been published and can
be found online at:
www.transport.govt.nz/assets/Uploads/OC210396
-COVID-19-Vaccination-Requirements-at-the-
Border.pdf




As above (Document 2) we re-iterate that this
document dated 12/05, replaced that briefing
dated 4/05, reference OC210341.

13

0C210328

Wood MoT 14/05/2021 Update on the
Development of a National Electric
Vehicle Charging Infrastructure Plan

Refer to OC210691

14

Wood Waka Kotahi 18/05/2021 Query
on Waka Kotahi Quarterly Report on
Borrowing Facilities and PPPs

Refer to OC210691

15

0C210369

58 Wood MoT 18/05/2021 Clean Car
Discount - finalising outstanding
decisions (talking points)

Refer to OC210691

16

0C210133

International Maritime Organisation -
Climate Change Negotiation Mandate

Wood MoT 20/05/2021

Withheld in full under Section 18(d).

This document has been proactively released on
our website, and can be found at:
www.transport.govt.nz/assets/Uploads/Redacted-

International-Maritime-Organisation-Climate-
Change-Negotiation-Mandate-Cabinet-Paper.pdf

17

0C210271

65 Wood MoT 20/05/2021 PTOM
Review Discussion Paper

Refer to OC210691

18

Robertson cc. Wood TSY 21/05/2021
Further advice on funding NZUP
Transport

Refer to OC210691

19

0C210394

Wood MoT 24/05/2021 New Zealand
Upgrade Programme - Programme
Options

Refer to OC210691

20

26/05/2021 Detailed Breakdown of
NZUP Cost Increases

Refer to OC210691

21 |Wood Waka Kotahi 26/05/2021 Transferred to Waka Kotahi, 8 September 2021.
Comments on FTC application: George
Street Mixed Use Development

22 |Wood Waka Kotahi 26/05/2021 Transferred to Waka Kotahi, 8 September 2021.
Innovating Streets projects

23 | Wood Waka Kotahi 26/05/2021 Refer to OC210691
Wellington bus depot

24 |0OC210398 Refer to OC210691

Wood MoT 26/05/2021 Let's Get
Wellington Moving - Monitoring and
Support




25

Wood KiwiRail 26/05/2021 North Island
Passenger Rail Service Update

Refer to OC210691

26

Wood Waka Kotahi 27/05/2021
Implications of Recommended
Investment levels on Continuous
Allocations

Refer to OC210691

27

Wood Waka Kotahi 27/05/2021
Baseline wage data for bus drivers

Refer to OC210691

28

Wood Waka Kotahi 27/05/2021
Concerns raised by Rail and Maritime
Transport Union (RMTU)

Refer to OC210691

29

DPMC 28/05/2021 Pre-Departure
Testing for Travellers from Australia
who Have Been in Victoria

Refer to OC210691

30

Wood Waka Kotahi 28/05/2021 NZ
Upgrade Programme

Refer to OC210691

31

Wood MoT 31/05/2021 Extension of
light EV exemption

Refer to OC210691




UNCLASSIFIED Document 2

BRIEFING
4 May 2021 0C210341
Rt Hon Jacinda Ardern
Prime Minister
Hon Chris Hipkins
Minister for COVID-19 Response
Hon Michael Wood Action requiredhby:
Minister of Workplace Relations & Safety
& Minister of Transport Thursday, 6 May 2021

COVID-19 Vaccination Requirements at the BorderATranche 2 advice)

Purpose

This paper seeks your direction about whether.to impose mandatory-vaccination
requirements on private sector and public sectorworkers at the’border who perform specified
work. This advice follows your previous decisions to impose these requirements on workers
at Managed Isolation and Quarantine Eacilities (MIQFs)'and core public services workers at
affected airports, ports, and ships. These decisions,arereflected in the COVID-19 Public
Health Response (Vaccinations)Orden2021 (the Viaceinations Order).

Subject to your direction, officialsimay need 0 provide a further paper that seeks agreement
to any outstanding detailedwpolicy design matters not covered in this paper. We will work with
your offices to providé thisiadvice, should it be required.

Executive Summary

The Government has grioritised vaccinations of the border workforce as, alongside MIQFs,
the border'setting carries the greatest risk of exposure to, and transmission of, COVID19.

The Ministry of Health has previously advised that there is a public health rationale for
requiring thatspecified work only be undertaken by vaccinated people, in response to the
current pandemic. This is because there is a risk that these individuals may be exposed to,
and infected by, COVID-19 in the course of their work and may potentially transmit the
disease to others. There are a range of factors that can affect the risk of being exposed to
COVID-19 including: the number of international travellers (potentially infected people) the
border worker may come in contact with, the ability of the border worker to maintain physical
distancing from international travellers, the length of interactions the border worker may have
with international travellers, and whether the interaction is inside or outside.

Currently, in addition to MIQFs, the Vaccinations Order applies to core government workers
who work at affected airports, ports and ships. Further decisions are needed in relation to
wider public sector workers (e.g. Healthcare workers and AVSEC) and private sector PCBUs

UNCLASSIFIED
Page 1 of 31



UNCLASSIFIED

operating at these locations and are subject to the COVID-19 Public Health Response
(Required Testing) Order 2020 (an estimated workforce of 7,000-10,000).

Bringing the wider public sector workers under the Order is relatively straightforward. The
key policy considerations are in relation to private sector PCBUs operating at the border.

The paper recommends an approach to mandatory vaccination for these border workers
using different strata of risk. The options have been developed taking into account public
health rationale (with the Required Testing Order the frame of reference), economic and
social impacts, and legal risk. The options are cumulative, with each option bringing more
border workers under the Vaccinations Order, starting with those with higher public health
risk (aircrew members) under Option 1, through to all workers covered by the Required
Testing Order under Option 3.

Due to the nature of roles performed by the private sector at the border _thexpotential impacts
of decisions on this paper differ materially from earlier decisions. Spe€fically, Ministers-need
to be aware of the potential for significant disruption to New Zealand’s supply cha (which is
already under pressure) and greater potential job losses thaprseen to date. The specific
impacts will vary depending on which workers may be brolghtunder the Vaccinations Order.
However, in lieu of detailed data, in general terms the wider the coverage of the Vaccinations
Order to private sector PCBUs, the greater these risks

There are a number of factors that give rise to_these risks, which point to different policy
responses, as described below.

. Different PCBUs are at different stages of yaecination uptake amongst their
staff. For a range of reasonsg; including bar{iers.to accessing vaccination, private
sector PCBUs are at verydifferent stages*ef vaccination uptake and are generally
further behind than MIQFs/and Government'agencies were when the vaccination
requirement was appliedto their warkers. It is important barriers are addressed to
enable maximumgvaccination uptakewith access to accurate information about who
is or isn’t vaccinated an essential part of this. Officials understand this will be
available for-alllemployers following an IT update on 13 May 2021. If this does not
occur, there is arrisk in RCBUs ability to comply with any requirement.

° Specialistsskills and'qualifications. There will invariably remain a number of people
who/will choosé not te,"or are unable to be vaccinated (as we have seen at MIQFs
and\Government agencies). Private sector PCBUs have a range of roles which
require specifie,skills and qualifications. Some roles may be able to be filled in the
relatively short term (e.g. 2-3 months), but require adequate lead time in order to
mitigate” supply chain/economic consequences. Provision of a reasonable lead time
before any vaccination requirement applies could help address this issue.

A smaller number of roles/workers may be unable to be replaced in the medium term
as existing skills shortages, and the training and qualifications to bring in someone
new, make this impractical (e.g. ship pilots, who take 3 or more years to train). If
these workers are unvaccinated and unable to continue to perform their role, it is
likely they will not be replaced in the medium term. The sector advises where this
occurs, it will disproportionately reduce port activity with flow on supply chain impacts.
We recommend Ministers consider an exemption regime to manage these risks.

o Limited capacity to redeploy. Private sector PCBUs highlight that due to the
specialist nature of their businesses, and lack of vacancies held, they have very little
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ability to redeploy staff who are unvaccinated. This suggests higher rates of job
losses are likely amongst private sector PCBUs than seen in Government workforces.
We note that both the aviation and maritime sectors are heavily unionised, and while
we understand at a national level there has been support for the overall vaccination
strategy, we are unsure how local union delegates will respond to individual cases.

In order to enable the successful implementation of the options in this paper, we need to
ensure that:

o PCBUs have an accurate understanding of which members of their workforce have
and haven’t been vaccinated; and

o PCBUs and workers can get easy access to vaccination and know/how to access
more information.

The Ministry of Health considers that the Border Worker Testing Register prograthme ‘of‘work
will respond to the challenges that PCBUs have had in accessing information on the
vaccination status of their workforce. An interim solution is cdrtently availablejand'an
automated system will be available from 13 May 2021.

The Ministry of Health and DHBs have been working-te ensdre that'border workers can
access vaccination as efficiently as possible. This includes the gstablishment of an 0800
number for PCBUs and workers to call to arrange appointments or ask questions.
Furthermore, the Ministry of Health recently wrote to DHBs, toymake it clear that they should
take a more generous interpretation to Group 1

To ensure PCBUs were appropriately supported té,implement Options 2 and/or 3 in this
paper, it is likely that DHBs would need to maintain,orre-establish vaccination sites at certain
workplaces (based on our currentiunderstanding of vaccination uptake rates of these
workforces), This would divertsresources, ‘and momentum, away from the wider rollout of the
COVID-19 Immunisation{Programme. Thescale of the impacts of diverting resources is
dependant on the Optionsyou chose and the number and locations of those workers who
are still to be vaccinated. Officials will report back to you on the implications of the options
chosen, on the, COVID-19 Immunisation national rollout plan.

In light of the @boye factors, thie Ministry of Transport recommends adopting a staggered
approach termandatory vaccination of private sector border workers (Option 1). In essence,
this provides for:

o a timedimited extension of the Vaccination Order now, applying to wider government
workers and New Zealand domiciled aircrew who travel on international flights

o a‘time-limited extension of the Educate, Expect, Support approach, with measures to
address barriers to access and vaccination data

o completion of a further public health assessment (based on the Required Testing
Order, but also addressing any specific questions Ministers may have) of work that
should be brought under the Vaccinations Order (noting the risk profile of different
work can vary considerably)

Should Ministers wish to pursue Options 2 or 3 now (which impose broader requirements
earlier), we consider there is an essential need for an exemption regime to provide some
flexibility to manage supply chain risks, if critical roles are unable to be performed by
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vaccinated workers. We also suggest consideration is given to variable in-force dates for
workers, and would provide further advice in respect of these matters.

Recommendations

The Ministry of Transport recommends you:

General
1 indicate if you wish to discuss this advice with officials Yes / No
2 agree to proactively publish this paper, with appropriate redactions, opce decisions Yes / No

are made and announced

Part 1 — Context

3

4

note the public health advice provided by the Ministry of Health (AnnexsOne)

Noted

Noted

Withheld under section 9¢2)(h) of the Official Information Act 1982

note that the Ministry of Health advises that approximately 75 percent of airline,
airport and port border workers have received at least their first vaccination (with
caveats as listed)

note feedback from the aviation and maritime secter hasyshighlighted barriers to
accessing vaccination for employees and an inability\to receive comprehensive
information about vaccination,uptake rates from/Government

note that the Ministry of-Health,and DHBs,have taken steps to ensure that:

e PCBUs can have,an-accurate understanding of which members of their
workforce fiave.and haven't been vaccinated; and

e PCBUs andworkers'can get easy access to vaccination appointments and
knéw howto accésssmore information if they need it.

note€ the«factors limiting'this advice, specifically the quality of data currently
available and limited sector engagement

note the feedback from stakeholders with regard to making vaccination of border
workers'that has been provided alongside this briefing (Air NZ, Qantas, E Ta,
Steyedores)

10 note the Ministry of Health advises that:

o DHBs are currently shifting their focus from vaccination sites at border
locations to community vaccination sites, consistent with the Government’s
COVID-19 Immunisation rollout plan

o If you agree to the Options in this paper, the Ministry of Health will work with
DHBs to ensure that affected workers have adequate opportunity to be
vaccinated
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o any request to maintain or grow vaccination capacity at airports and ports is
expected to have impacts on the speed and momentum associated with the
wider COVID-19 Immunisation rollout

Part 2 — Policy Options

EITHER

Option 1 [Recommended by the Ministry of Transport]:

11 agree to amend the Vaccinations Order to include:

12

13

14

15

o wider Government workers (employees of the Aviation Security Sérvice,
Maritime New Zealand, the New Zealand Police, the New Zealand/Defence
Force and Health workers)

e New Zealand domiciled aircrew under the Vaccinations Order alohgside wider
Government workers

agree wider Government workers be required to have received:

their first dose of the Pfizer/BioNTech vaceine by 1 June 2021, if they are subject
to a testing requirement under the COVID=49, Public Health Response (Required
Testing) Order 2020, to continue gperating in that role;

their second dose of the Pfizef/BioNTech vaccine by 6 July 2021, if they are
subject to a testing requirement under the.CQVID-19 Public Health Response
(Required Testing) Ordet, 2020, 1o contnue operating in that role

indicate, with respect to.New Zealand démiciled aircrew operating international

flights, whether thesmandatory vaccination requirement should apply to:

New Zealand domiciled aircrewythat operate international flights, excluding
persons involved’in quarantine free travel (consistent with definition of aircrew
under/Required Testing Ordeér); OR

All New Zealanddomiciled aircrew that operate international flights, without
exclusion of,persons involved in quarantine free travel (preference of airlines, but
which is inconsistent with public health advice from the Ministry of Health)

note that Air New Zealand has suggested 3 months’ lead time would be required to

ensure compliance with this requirement

agree the in-force date for New Zealand domiciled aircrew operating international

flights (agreed under Recommendation 10) as:

Yes / No

Yes / No

Yes / No

Yes / No

Yes / No

Noted

e 1 June 2021 (first vaccination) and 6 July 2021 (second vaccination) (consistent Yes /No

with the proposed requirement for wider Government workers); OR

e 1 August 2021 (first vaccination) and 5 September 2021 (second vaccination)
(which would provide three months lead time as requested by Air New
Zealand); or

e another timeframe as selected by Ministers

UNCLASSIFIED
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16 agree to maintain the encourage, expect, support approach with respect to the
vaccination of non-government aviation (excluding New Zealand domiciled aircrew
that operate international flights) and maritime border workers until 13 June 2021 (4
weeks from the time comprehensive vaccination status data, which addresses all
known data issues, is expected to be made available to all employers through the
enhanced Border Worker Testing Register (BWTR))

17 direct the Ministry of Transport and Ministry of Health to provide advice on bringing
remaining non-government aviation and maritime border workers under the
Vaccinations Order

OR
Option 2:

18 agree, to bring under the Vaccinations Order:

o wider Government workers (employees of the AviationSecurity Service, Maritime
New Zealand, the New Zealand Police, the New Zealand"Defence Force and the
Health workers as defined under the Required T esting*Order); and

¢ New Zealand domiciled aircrew that operat€ internationaldlights; and
¢ all other persons that are part of a group that is’subjeet to required testing every
seven days (under the Required Testing\Order).

19 agree wider Government workers.(as abeve) besrequired to have received:

¢ their first dose of the Pfizer/BioNTech vaccinesby 1 June 2021, if they are subject
to a testing requirement underthe COVID-19 Public Health Response (Required
Testing) Order 2020} tos€ontinue operating in that role;

o their second dose 'of the Pfizer/BioNTech vaccine by 6 July 2021, if they are
subject to a testing requirement,under the COVID-19 Public Health Response
(Required Testing) Order 2020, to continue operating in that role

20 indicate with respect to\airerew, whether the requirement should apply to:

e New Zealand domigiled aircrew, excluding persons involved in quarantine free
travel (consistent.with definition of aircrew under current required testing order);

OR

o All New Zealand domiciled aircrew that operate international flights, without
exclusion of persons involved in quarantine free travel (preference of airlines, but
which is inconsistent with public health advice from the Ministry of Health)

21 agree the in-force date for New Zealand domiciled aircrew operating international
flights (agreed under Recommendation 17) as:

e 1 June 2021 (first vaccination) and 6 August 2021 (second vaccination)
(consistent with the proposed requirement for wider Government workers); or

e 1 August 2021 (first vaccination) and 5 September 2021 (second vaccination)
[which would provide three months’ lead time as requested by Air New
Zealand]; or

UNCLASSIFIED

Yes / No

Noted

Yes / No

Yes / No

Yes / No

Yes / No

Yes / No

Yes / No

Yes / No

Yes / No

Yes / No
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¢ another timeframe as selected by Ministers

22 indicate if:

e you would like further advice on potential in-force dates for persons requiring
testing every seven days under the Required Testing Order, that would be
subject to the vaccination requirement; OR

e your preferred in-force date for these workers

OR
Option 3:
23 agree to bring under the Vaccinations Order:

e wider Government workers (employees of the AviationSecurity Servicey
Maritime New Zealand, the New Zealand Police, the NewwZealand Defence
Force, and the Health workers); and

e New Zealand domiciled aircrew that operatefinternational flghts; and

e persons that handle affected items removed from mafagedtisolation or
quarantine facility (within 72 hours of removal from.that faeility), or removed
from an affected aircraft (within 24hours of removal from that aircraft), or
removed from an affected ship“within 72 hours ofiremoval from that facility);
and

o all other persons that are, part/of a group,that is subject to required testing
(under the Required, Testing Order)

24 agree wider Government workers (as,above) be required to have received:

¢ their first dose of the Pfizer/BioNTech vaccine by 1 June 2021, if they are subject
to a testing requirementunder the COVID-19 Public Health Response (Required
Testing) Order 20204to_continue operating in that role;

¢ their'second dose ofithe Pfizer/BioNTech vaccine by 6 July 2021, if they are
subject to atesting / equirement under the COVID-19 Public Health Response
(Required’Testing) Order 2020, to continue operating in that role

25 note if the Vaccination Order was extended to apply to persons that handle affected
items that are not subject to testing under the Required Testing Order it could risk
unidermining the coherency and effectiveness of the required testing and
vaccination measures, and the wider health response.

26 indicate with respect to persons that handle affected items removed from managed
isolation or quarantine facility (within 72 hours of removal from that facility), or
removed from an affected aircraft (within 24 hours of removal from that aircraft), or
removed from an affected ship (within 72 hours of removal from that facility),
whether the requirement should apply:

¢ Only to persons specified in Part 6 of Schedule 2 to the Required Testing Order;
OR

UNCLASSIFIED

Yes / No

Yes / No

Yes / No

Yes / No

Yes / No

Yes / No

Yes / No

Noted

Yes / No
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¢ All persons who handle those items, regardless of whether they are subject to Yes / No
required testing under the Required Testing Order

27 indicate with respect to aircrew, whether the requirement should apply to:
¢ New Zealand domiciled aircrew, excluding persons involved in quarantine free

travel (consistent with definition of aircrew under current Required Testing
Order); OR

Yes / No

¢ All New Zealand domiciled aircrew that operate international flights, without
exclusion of persons involved in quarantine free travel (preference of airlines) Yes / No

28 agree that aircrew, persons that handle affected items, and other persons that are
part of a group that is subject to required testing (as agreed undergecommendation
22), be required to have received:

e 1 June 2021 (first vaccination) and 6 August 2021 (secehdWaccination) Yes / No
(consistent with the proposed requirement for wider Government workers); or

o 1 August 2021 (first vaccination) and 5 September 2021 (second vaccination) Yes / No
[which would provide three months’ lead time asrequested by.Air, New
Zealand]; or

¢ another timeframe as selected by Ministérs

Part 3

29 agree that the Minister for COVID-19'Response be autherised to issue exemptions
(either for a class of persons, or.an individual persen)'if the Minister is satisfied that,

e itis necessary or desirable,in order to.promote the public interest to issue the  Yes/ No
exemption (whether én eConomic, social; national security, or other grounds),
and

e the extent of the"exemptionyis.not broader than is reasonably necessary to Yes / No
address the matters that gave,rise to the exemption.

30 agree that, in detepminingahether to make an exemption on public interest grounds, vegg/ No
the Ministerfor,COVID-19 response must consider advice provided by the Director-
General of Health, and\the*Secretary of Transport, and any other Official the
Minister considers~appropriate

31 agreethat whén issuing an exemption the Minister for COVID-19 response, may

impose aonditien (or conditions) on the exemption as the Minister considers Yes/No
necessary.
32 agre€thatthe Minister for COVID-19 Response be authorised to issue exemptions Yes / No

(either Jor a class of persons, or an individual person) if the Minister is satisfied that
the public health risk relating to the person or class of persons covered by the
exemption is reasonably mitigated without vaccination, having regard to the
proposed conditions;

33 agree that, in determining whether to make an exemption on public health mitigation Yes / No
grounds, the Minister for COVID-19 response must consider advice provided by the
Director-General of Health on whether the public health risk relating to the person or
class of persons covered by the exemption can be reasonably mitigated without
vaccination

UNCLASSIFIED
Page 8 of 31



UNCLASSIFIED

34 agree that, and, when issuing an exemption on public health mitigation grounds, the Yes/No
Minister for COVID-19 response, may impose a condition (or conditions) on the
exemption as the Minister considers necessary.

Human Rights

35 [ Noted

o Withheld under section 9(2)(h) of the Official Information Act 1982
36 note the Minister for COVID-19 Response must take be satisfied that the approach to

the Order recommended in this briefing does not limit or is a justified limit on the
rights and freedoms in the New Zealand Bill of Rights Act 1990, as part of issuing
an Order

Noted

Development of the COVID-19 Public Health Response (VaccinationS) Amendment
Order

37 note that, subject to Ministers making decisions, the Ministry0f Health and the
Ministry of Transport will work closely with Parliamentary Counsel Office to'dévelop
a Vaccinations Amendment Order as soon as possiblemssubject to any issues raised
in Ministerial consultation (required by the Act) or ageney=consultation

Noted

38 note that, once this consultation is complete, the Ministry of Health wi provide a Noted
paper enabling the issuing of the Amendmept Orderfecommended’in this briefing,
including advice from the Director-Generahof'Health on public health matters

39 note that the Minister for COVID-19 response must consult with the Prime Minister,

Minister of Justice and Minister of Healthyprior to.makingiany Order Noted

40 agree to refer this briefing to COVID, 19 VaccineMinisters, Border Ministers, the Yes / No
Attorney-General and Minjsters ‘of/Social/Develepment and Employment, and
Justice.

Withheld under section 9(2)(a) of the Official Information Act 1982

‘Brent Johnston Rt Hon Jacinda Ardern
Policy Director Prime Minister
Ministry of Transport

4/5/21 /

Hon Chris Hipkins
Minister for COVID-19 Response
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Hon Michael Wood
Minister for Workplace Relations &
Safety & Minister of Transport

Minister’s office to complete: O Approved & lined Y
O Seen by Minister Q~E} Not @ inister
O Overtaken by @ O

Q%Q

Contacts

Telephone First contact
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COVID-19 VACCINATION REQUIREMENTS AT THE BORDER
(TRANCHE 2 ADVICE)

Background

1

On 13 April 2021 you met with Border Executive Board Chief Executives to discuss
your preferred approach to requiring that high-risk work at the Border be performed
only by workers who have been vaccinated. You indicated that:

a. priority should be given to preparing a COVID-19 Publiciealth/Order(s11
Order) covering specified work performed at Managed, Isolation and
Quarantine Facilities (MIQFs) and affected airports;,ports, or ships

b. further advice should be provided on optionssfor additional support
mechanisms for workers who are not vacginatéd

C. further advice should be provided onspreparing a s#1'Qrder that covers
specified work performed at the remainder of the’Barder:

Following officials’ advice [MBIE 2023276 refers];,your decisions in relation to (a)
were implemented through the COVID-19 Publie Health' Response (Vaccinations)
Order 2021 (the Vaccinations ©rder), that came into force at 11.59 pm on 30 April
2021. The Vaccinations Order requires all work*performed at MIQFs (irrespective of
employer), and specifieddwork tridertaken By government officials at affected airports,
ports or ships, to be undertakén by yaceinated persons.

The Ministry of Business; Innovation and Employment (MBIE) has provided Ministers

Hipkins and Wood's offices withifurther information in relation to (b). Following that

advice, officials’have been directed to progress work on the following options, with a

decision paper.to be provided to Ministers later this week:

. OA» Require noredundancy of public service direct employees

. TA./ MSD.support to help find unvaccinated workers new employment and
providegncome support where required

. 1B: ,» Facilitate opportunities for employment within the broader public sector

. 1C:, sFacilitate transfer for private sector workers to other work in the private
sector

° 2A: Ex-gratia payments to private sector employees in lieu of redundancy
compensation

o 2B: Redundancy compensation entitlements.

This paper deals with outstanding matters in relation to Paragraph 1 (c) above. As
agreed following feedback on the earlier MBIE briefing, this includes advice on
including workers that regularly handle items removed from an MIQF, aircraft or ship.

The advice has been prepared in consultation with Border Executive Board (BEB)
agencies, MBIE, Ministry of Health (MoH), Ministry of Justice (MoJ), Ministry of Social
Development (MSD), Crown Law and Parliamentary Counsel Office (PCO). Other

UNCLASSIFIED
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agencies have been consulted on the aspects relevant to them. There has been
some limited engagement with aviation and maritime private sector PCBUs.

Limitations to this advice
6 There are a number of limitations to this advice that Ministers should be aware of:

. Data availability and quality. As discussed with Ministers previously, we have
very limited data about uptake of vaccinations amongst the non-government
border workforce. We have sought to utilise official data held by the Ministry of
Health, however, only highly aggregated information is available at this time and
this has significant caveats. Better data is expected to be progressively
available over the next couple of weeks as PCBUs come onté the now
mandatory Border Working Testing Register (BWTR).

. Sector engagement. The Ministry of Transport has héld two online Sessions
with aviation and maritime sector PCBUs to discuss the potential impacts of
requiring workers performing work at the bordefte be vaccinated, Discussions
have necessarily been at a high level given timg’constraints inpreparing this
advice. We received feedback from a number of PCBUs/(substantive
submissions have been provided withthis,paper). Some, but’'not all, feedback
has been able to be incorporated into'this paper in"the time available.

7 These limiting factors mean we are unable to advise with any specificity on the
breadth of work across this broad ‘and diverse workforce, or provide detailed
assessment of the impacts and.risks 6f options, presented in this paper.

Overview of this paper
8 The remainder ofithe paper is brokenidown into three sections as described below.
Part 1. Context

This section provides.an ovefview of the key contextual information Ministers need to

be aware of in taking 'decisions on this paper. This includes an assessment of the

public health rationale for decisions, _ the nature of the workforce

within scope, o0\ this advice (including economic and social considerations) and an

overview of what'we know about vaccination uptake to date and the reasons for this.
Withheld under section 9(2)(h) of the Official Information Act 1982

Part@: @ptions for bringing different workers under the Vaccinations Order

This section provides three options for bringing additional workers under the
Vaccinations Order. The Options are cumulative, framed around workers subject to
the COVID-19 Public Health Response (Required Testing) Order 2020.

Part 3: Options for mitigating potential supply chain and economic
consequences

This section discusses the potential need, and options for mitigating supply chain and
economic consequences. This includes consideration of an exemptions regime.

UNCLASSIFIED
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9 The paper does not discuss requirements of the Vaccinations Order that will continue
to apply to any workers brought under it. This includes Duties Regarding Vaccination
Status and Infringement Offence regime.

Part 1: Context
Public Health rationale

10 The Ministry of Health has previously advised that there is a public health rationale for
requiring that specified high-risk work only be undertaken by vaccinated people, in
response to the current pandemic. This is because there is a risk that these
individuals may be exposed to, and infected by, COVID-19 in the gourse of theirsvork
and may potentially transmit the disease to others.

11 However, it is important to note that not all border work carriesthe same level of
public health risk. Factors that have a role in increasing the rigsk of being exposed to
COVID-19 include the following:

o the number of international travellers (poténtially‘infected people) the border
worker may come in contact with (themore travellers, thehigher the risk)

. the ability of the border worker togmaintain physieal distancing from international
travellers (the less physical distancing, the higherthe risk)

o the length of interactionssthe border workerimay have with international
travellers (the longer the interaction, the‘higher the risk)

o whether the interaction,is inside ok outside (inside is higher risk).

12 MIQF workers ar€'likely=to be higher risk when assessed against the above criteria,
however a port worker who does, not'interact with people needing to quarantine is
unlikely to beshigher risk.

13 Requiring vagCinatiofifor high-risk work is considered an appropriate response at this
time,to he/Currentypandemic, but it may not be required indefinitely into the future, as
information about disease transmission and population immunity may change.

14 The risk of expesure for border workers is recognised in the Required Testing Order.
The Requited Testing Order focusses on high risk workers at the border, and even
withimthis group, not all workers are tested to the same frequency. Some border
workerstare not required to be tested at all because of the low risk nature of their
werk /Therefore, while all options canvassed in this paper can be justified on public
health grounds, the specific risk of different work varies.

15 The Ministry of Health’s full advice is attached as Annex One.

Withheld under section 9(2)(h) of the Official Information Act 1982

UNCLASSIFIED
Page 13 of 31



UNCLASSIFIED

Withheld under section 9(2)(h) of the Official Information Act 1982

Workforces under consideration to be brought under the Vaccinations Order

18 In addition to MIQFs, the Vaccinations Order currently applies to workers of core
public service agencies, working at an affected airport, port or ship. Further decisions
are needed in relation to wider public sector workers at these locations. This includes:
NZ Police, NZ Defence Force (NZDF), Healthcare workers', Maritime NZ, Civil
Aviation Authority and Aviation Security Service.

19 Decisions are also required in relation to private sector PCBUs @perating at these
locations. The BWTR currently records 465 private sector PGBUS'that are patentially
affected by a mandatory vaccination requirement.

20 Officials previously estimated there were 7,000—10,000, private sector workers
working at the border and subject to the Required, Testing"Order..] his covers a
diverse workforce spanning airlines, airports (inCl. faggage handlers, retailers etc.)
and ports (port companies, port logistics and’Stevedores etc.), However, it is difficult
to establish a clear baseline, given the changeable natufe‘ef the workforce and recent
extensions to the scope of work covered.by‘the Required Testing Order.

21 In broad terms, the sector is charaeterised by agsmall\number of very large employers
(e.g. Air NZ), and a large number of smaller empleyers with fewer than 50 staff.
Unlike MIQF and core publi¢iservants operating-at the border (who mainly perform
regulatory roles), the majority ofswork that is oficritical importance to the operation of
the supply chain is carried‘out’by private sector PCBUs.

22 Feedback from thessector has_ highlighted that due to the often small and specialist
nature of theirbusinesses, theythave very little ability to redeploy staff who are
unvaccinatedy@ndrsignificantly less when compared to options Government may
have across the'public Service). Furthermore, there are a range of roles which require
specific skillsand qualifications. While some of these workers may be able to be
replaced in the short térm (~2 months), for others this is not practical due to skills
shortages and/the time required to train someone from scratch.

23 Consequently, there is a real risk that if these workers are unvaccinated and unable
to performitheir roles, it will be difficult if not impossible to replace them in the short to
medium term. The maritime sector advises that this would have a disproportionate
impact on port operations, with flow on effects for the national supply chain which is
already under significant pressure. In lieu of detailed vaccination status data, we are
unable to provide an accurate assessment of the scale of this risk at this time.

24 It follows that Ministers should expect a far greater level of turnover amongst this
workforce than has occurred with MIQFs and core public service agencies — the
number of people affected by this will grow the wider the application of a mandatory
vaccination requirement. In the absence of Government intervention, the protections
and financial support available to employees in these situations is likely to be highly
variable across the sector.

' As defined under the Required Testing Order

UNCLASSIFIED
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25 While we do not have a detailed assessment of the scale of this risk, a number of
examples are provided below that demonstrate this. It is important to note that these
examples do not account for the aggregate disruptions that might occur if multiple key
roles are affected at a particular location.

Example: Stevedores
We estimate that New Zealand has around 1,500 stevedores operating at ports.

Stevedores are specialised roles where it can be challenging to replace these workers, noting in
particular that they work as part of units undertaking specialised functions. If these workers are unable
to continue in their roles.

Data from the sector highlights relatively low rates of vaccine uptake
I VVithheld under sections 9(2)(b)(ii) and 9(2)(ba)(i) of¢fie Sfficial InformrationwACt 1982

Furthermore, feedback from the sector suggests a significant aumber of stevedores‘are unlikely to be
vaccinated irrespective of a mandatory requirement to do so, Many-have questioned the need to do so,
given the effectiveness of other health measures in place. The'sector has submitted that it considers its
risk profile as low and a mandatory vaccination requirement is'thereferewunnecessary.

As with many parts of the maritime sector, stevedores are heayily unionised and there is the potential
for a collective response to any requirement to,be vaccinated.

Any stevedore vacancies are unlikely to be réplaced in thesimmediate term, which will likely have a
disproportionate impact on port operations, and cause disruption to the supply chain to/from New
Zealand.

Example: Ship pilots

New Zealand has around 65 ship pilots operating at ports, with only 1 or 2 in some locations. Based
feedback from Matitime New Zealand, at least 10 pilots are unlikely to be vaccinated. At one port, we
understand twe out offour pilats«wilhnot be vaccinated (knowing this may impact their ability to carry on
performing theirfole).

If these workers are unable o continue, they will be unable to be replaced in the short term. This is
because ship pilots are'in short supply to begin with, and take approximately 3 years to train. Even a
trained ship pilet, ifavailable from overseas, must be rated to operate at a specific location (local
knowledge and\experience is essential to the role) and this takes a number of months to complete. We
understand the,Navy would be unable to perform these roles for the same reasons.

Each Port has its own complexities and some, are more complex than others. The training plan for
Pilots are developed by the port company and Harbourmaster for each Port. Training and supervision
over a number of ship movements is required and normally training is graduated from smaller to larger
vessels.

Withheld under section 9(2)(b)(ii) of the Official Information Act 1982
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What we currently know about uptake of vaccinations amongst private sector and

wider government workforces at the border

26 The Ministry of Health has provided the following information about vaccine uptake
amongst the border workforce.

Table 1: Uptake of vaccinations amongst border workforce
Source: Ministry of Health, Friday 30 April

# of workers 15t vaccination 2"4 vaccination No vaccination
Aircrew 3,048 2,326 (76%) 1,708 (56%) 722 (24%)
Airports 4. 961 4,129 (83%) 3,372 (68%) 832 (17%)
Ports 3,845 2,425 (63%) 2,128Y55%) 1,420 (37%)
Total 11,854 8,880 (75%) 7,208 (61%) 2,974 (25%)

27 The Ministry of Health advises:

. the above figures do not include border workers,outside of those three
categories, or border workers who have preSented foryvaccination without a
booking (“walk-ins”) and therefore dothot have a diréct link to information about
their employer. Including these groups,‘ofithe 26,324 people currently active on
the BWTR or have received a vaccifiation and selfidentified as a border
workers, 22,656 are recorded as‘vaccinated

. the data does not distipguish Government and non-Government workers

. the data is limited to those employees)who are currently loaded to the BWTR by
their employer

. it was unable to'disaggrégate-information further at the time of the request

28 The information from Ministry of'Health above can be supplemented by feedback
received frem_employersiaI'wo examples are provided below:

Withheld under sections 9(2)(b)(ii) and 9(2)(ba)(i) of the Official Information Act 1982

. Air New Zealand has advised that its confirmed vaccination data, recently
provided by the Ministry of Health, demonstrates that at least 72 percent of its
border workers have received their first vaccination. This is considered a
minimum number, because it only includes those staff who expressly permitted
their employer be notified of their vaccination. Air NZ understands that staff who
were vaccinated during ‘walk in” appointments are also not included in this total.

Wider public sector workers

29 NZ Police advise that 100 percent of staff working at the border are vaccinated. This
outcome has been achieved through very strong uptake of vaccinations amongst staff
and the ability to return unvaccinated MIQF staff to home workgroups. A very small
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number of officers working at airport locations have been redeployed due to their
decision not to be vaccinated.

NZDF advise that first vaccination of uniformed staff working in MIQF is 100 percent
complete and it is expected that the second vaccination will be complete by 31 May.
The wider NZDF uniformed workforce, not specifically employed at the border, is
following a similar trajectory. It is important to note that this information relates
specifically to NZDF uniformed staff and not civilian employees or contractors who
may be impacted under a broader application of the order. Specifically, ships
maintenance workers and civilian base staff at international border locations such as
Devonport Naval Base, Whenuapai Air Base and Ohakea Air Base potentially have
several staff that may be impacted by the changes suggested herein, though the
extent of those impacts are not able to be estimated until greater specificity on the
requirement is achieved.

The Ministry of Health advises that 100 percent of DHB beider'workers have,alféeady
received their first dose, and they expect to be able to administer all second doses by
mid-May.

Maritime New Zealand advises that it has 63 frantlihe workers(that require
vaccination. 53 of these workers have had ateasttheir first vaceination. Of those not
yet vaccinated, three have appointments boeked in May’(having experienced
difficulties getting bookings throughoutiApril, one willkmake a booking on return from
leave, and three people are unable to‘bewaccinated atpresent due to medical
reasons but intend to be vaccinated,once they are able. Two people do not want to be
vaccinated and one person issandecided at present.

The Civil Aviation Authority (CAA) and Aviation Security Service (AVSEC) advise that
if the current order were to.be‘applied to,the ' wider government sector there are
around 30 CAA regulatory staff whowould be affected, and all operational AVSEC
staff would be affected."Potential for aircraft diversions, response scenarios, and
other on board issues, creatés avisk of exposure for all operational AVSEC staff.
Within Auckland airport there are approximately 40 unvaccinated staff. Both medical
reasons and refusal have been cited as the cause, though AVSEC expect that the
numbers/of uhvaccinated,staff will decline over the next week. While application of
the"Qrderswould_not,halt current operations, it would significantly affect service
delivery includ'ng queue times. The number of unvaccinated staff in Christchurch is
18 and in Queenstown and Wellington, fewer than five each. AVSEC noted that while
they largelyscarry out out-bound screening, they have response obligations under the
Civil Aviation Act which could potentially bring them into closer contact with ‘red zone’
peopletand crew.

Reasons fefvaccination uptake to date and actions to improve the quality of data

34

Employers have been working to maximise uptake of vaccinations amongst staff,
following the ‘Educate, Expect, Support’ approach. However, a number of factors
have influenced progress to date. We have received considerable feedback from the
sector highlighting barriers to uptake, including:

e Vaccination site locations have commenced progressively as part of the
Government’s rollout plan. Workers eligible for vaccination in Auckland have had
access to vaccination appointments since the end of February 2021. However,
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staff and their families based outside of Auckland have only been able to access
vaccination as the COVID-19 Immunisation Programme has been rolled out
across the country. Generally, locations came on-stream over March and April
2021, with Queenstown opening to airlines on 10 April 2021. Air New Zealand
notes it continues to experience difficulties getting staff appointments at some
locations.

e Delays getting vaccination bookings. A number of employers have provided
feedback indicating their staff have experienced delays in getting bookings. This
includes DHBs not contacting the employer to obtain employee lists at the outset,
staff being unable to get bookings or resolve bookings through the 0800 helpline,
and priority now being given to vaccinating tier 2 workers over border workers at
some locations.

e Some PCBU’s consider that vaccination sites at maritime portlocations being
removed prematurely, when significant numbers of Tier 1Asstaff still fequire
vaccination (while community locations are available, the,logistical challenge of
getting staff to these locations has been raised a@s§"a concern), Theymaritime
sector has also highlighted inconsistent appreaches by DHBs, with some
vaccinating non-Tier 1A workers (predominantly smaller ports)with others not.
This is problematic for companies that work across multipledecations, as their
staff are being treated differently.

The Ministry of Health advises that the, COVID-19 dmmuhisation Programme has
begun to shift its effort from its initial focus at the border (Group 1) to move to other
at-risk frontline workers and peeple (Group 2)-as'perthe rollout plan. This means that
more community-based vacg€ination centres,havesbeen established, and the number
of workplace vaccinationssites at'the barderhave been reducing. This could mean
that some people, who=have been sléwer to'be vaccinated, are now finding that they
have to be vaccinated-away from,theif workplace.

As evident above, ¢fficials haveilittle quantitative data to determine with confidence
vaccination uptake rates, and where any significant gaps are. This is because:

o Employers were'initiallytold they would be able to request vaccine status
information from the Ministry of Health. The approach then changed to require
them to speak tosstaff individually to gain this information (or request authority to
ask for thelinformation from the Ministry of Health, despite approval already
having consent being given in many cases). Many employers have been
extremely frustrated and chosen not to do this.

o The'Ministry of Transport requested employers to submit data to us about
vaccine uptake rates (based on 1-1 conversations with staff). However, this was
a voluntary process and many employers chose not to engage in this process
(citing that without information from the Ministry of Health, they did not have a
verifiable source of information; they also noted the scale of this task would take
considerable time).

The Ministry of Health notes steps have been taken to address these issues, both
from technology and a privacy statement perspective. This issue is on track to be
comprehensively resolved by May 13 2021.

UNCLASSIFIED
Page 18 of 31



38

UNCLASSIFIED

Changes to the BWTR to enable better access by officials and employers to
information about vaccination status have begun, but are not yet completed. The
Ministry of Health advises that it is working with a number of sources of information in
the mean time that need to be manually reconciled which mean comprehensive
information is not yet available. Consequently, employers who have not been using
the centralised BWTR until recently will not have consistent visibility of which of their
workers have been vaccinated and when they should expect this information. Better
information will progressively become available over the next few weeks.

Part 2: Options for bringing different workers under the Order

39

40

41

We have identified a number of options for Ministers to consider with respect to
amending the Order to require additional workers (private sector and wider
government) operating at the border to be vaccinated to continue‘performing:their
roles. The options are discussed below and an assessment has,been provided‘in
Annex Three.

The options have been developed taking into accountthefollowing‘considerations:
o Public health rationale (with the Required, T'esting Order, the.starting frame)

. Economic and social impacts

. Legal risk

The Options are cumulative & each option Wwou-d.progressively bring a wider group of
border workers under an,Orden, We hay€ hot'proposed specific exceptions in the time
available. However, this isSoptething that can be considered to mitigate some of the
risks identified.

Option 1: Amendment W%TE widgegdyernment and aircrew under the Order now,

while deferring degisi@n on privat&estor workers

42

43

In lightsof knowledge.gaps,about the rate of vaccination uptake (particularly amongst
the private workforce), barriers to uptake, and potential supply chain risks, Ministers
may wish’to continue, the Educate, Expect, Support approach for a limited time
(proposed 4, weeks) for most private sector border workers.

Alongside, this, we would propose an initial amendment to the Order to bring New
Zealand«domiciled aircrew travelling on international flights (with an option to include
QFTaircrew), and the wider public sector workforce (see paragraph 18) under its
requirements.

Wider government workers

44

45

Bringing wider government workers under the Order would ensure all Government
are treated the same, irrespective of whether they are part of the core public service
or wider public service (e.g. Crown Entities).

Based on uptake rates to date, we consider wider Government border workers could
be brought under the order according to the following timeframes:

. First vaccination — 1 June 2021
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o Second vaccination — 6 July 2021

46 The key risk to be aware of relates to AVSEC airport workers. Specifically within
Auckland airport as the rates of unvaccinated staff are relatively high, options for
redeploying staff out of Auckland are limited as many staff work in specialised or
technical roles, and the likelihood of deploying additional resources in to Auckland is
low due to vacancies in other locations.

Aircrew members

47 A decision to bring aircrew under the Order reflects public health advice that this
group of workers is a higher risk category of workers who have close contact with
potentially infectious persons. This is due to the length of time they’may be exposed,
close proximity, and the enclosed nature of the workplace.

48 Based on the Required Testing Order, it is proposed that aircréw members2 would be
brought under the Vaccinations Order. However, a specific decision is required
whether Ministers want aircrew involved in quarantine™ree travel to bexcovered.

49 The Vaccinations Order currently excludes Govérnment officia’'s and ¢abin crew who
interact with QFT passengers. This reflects the,RTO/and lowerisk'profile of QF T
compared to other international travel. However, airlines/have indicated a preference
that should a requirement be made that airerew are vaccinated, this apply to all
international aircrew.

50 Airlines note that aircrew rostering is'nét cleasly splittbased on QFT/non-QFT, QFT
aircrew interact with non-QFT aircrew, and{concerns about risks of creating
inequitable access to dutiés,

51 Therefore, including @llinternational aircrew is likely to be more practicable for
airlines, but is inconsistent with public,health advice. It would also raise issues of
consistency with the Required Testing Order and questions about whether other
workers that'enly interact with QFT flights and passengers should or shouldn’t be
covered by a mandatoryyvaccination requirement. Particular consideration will also
need 10 be given as toshowythis accords with the public health risk, and the extent
Ministe(s considenit tarbe a justified limitation on section 11 of the New Zealand Bill of
Rights=-Act 1990 to require QFT aircrew to be vaccinated in order to perform that role.

52 Based op’uptake rates to date, and feedback from the aviation sector on the time
needed toypractically implement this requirement, we consider aircrew could be
brought'under the Order according to the following timeframes:

o First vaccination — 1 August 2021

o Second vaccination — 5 September 2021

Improving vaccination uptake amongst the private sector (relevant under all Options)

53 In order to improve vaccinations amongst the private sector workforce, some PCBUs
have suggested the following measures:

2 As per the definition of an ‘aircrew member’ under clause 4 of the COVID-19 Public Health Response (Required Testing)
Order 2020
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. the District Health Boards maintain, re-establish, or establish vaccination sites
at all international ports and airports to support accessibility (noting that some of
these sites have been decommissioned, or are about to be decommissioned, in
order to scale up the vaccination programme to deliver vaccinations to
vaccination Groups 3 and 4) — except where there is only a small number of
persons to be vaccinated at that location, and the DHB can provide a more
efficient method of vaccination for those persons

o the District Health Boards prioritise the vaccination of persons in vaccination
Group 1 (which includes border workers), over all other vaccination groups
(noting that the Ministry of Transport has been advised by some stakeholders
that at least some DHBs are currently prioritising Group 2 over Group 1 and it
can be challenging for border workers to access the vaccination in certain
areas). The Ministry of Health is developing a process to enable,,CBUsto
make urgent vaccination appointments for their employees (including new
border workers) directly with their respective DHBs/This is an interim process
and will likely change with introduction of the national beoking system.

o the District Health Boards vaccinate any borderiworker thatrequests
vaccination regardless of whether that worker resides_ oriworks within that DHB
area. This has been a particular barrier towaecination for, aifcrew that reside
and work in different DHB areas (n6te aircrew are’issued red cards’ by the Civil
Aviation Authority; and a general@pproach couldhe any person who requests
vaccination, and can produce a CAA issued red card, is given a vaccination);

The focus of the Ministry of Health in supporting the Government’s vaccination rollout
programme is to ensure:

o PCBUs have amaccurate undérstanding of which members of their workforce
have and haver’t been vaceinated; and

o PCBUs/and workers can, get easy access to vaccination and know how to
access more information.

Additionally,'the Ministry=of ‘Health considers that the Border Worker Testing Register
programmie of workwill respond to the previous challenges that PCBUs have had in
aceessing info mation”on the vaccination status of their workforce. An interim solution
is currently: available, and an automated system will be available from 13 May 2021.

The Ministry of Health and DHBs have been working ensure that border workers can
aceess.vaccination as efficiently as possible. This includes the establishment of an
0800 number for PCBUs and workers to call to arrange appointments or ask
questions. Furthermore, the Ministry of Health recently wrote to DHBs to make it clear
that they should take a more generous interpretation to Group 1

To ensure support PCBUs were appropriately supported to implement Options 2
and/or 3 in this paper, it is likely that DHBs would need to maintain or re-establish
vaccination sites at certain workplaces (based on our current understanding of
vaccination uptake rates of these workforces), This would divert resources, and
momentum, away from the wider rollout of the COVID-19 Immunisation Programme.

The scale of the impacts of diverting resources is dependant on the Options you
chose and the number and locations of those workers who are still to be vaccinated.
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Officials will report back to you on the implications of the options chosen, on the
COVID-19 Immunisation national rollout plan.

Many aviation and maritime sector participants have specifically highlighted that
employees have asked questions around why they need to get the vaccine when
current health measures that they comply with have been effective. They have asked
if there is any scope for amendments to current infection prevention control measures
or testing requirements i.e. if they are vaccinated could there be less frequent testing,
or less invasive testing (e.g. saliva testing), under the Required Testing Order. Many
staff believe this would be an added incentive for them to vaccinate. The public health
advice at this time is that vaccination status should not impact on testing
requirements.

If 4 weeks was provided to enable the collection of better data, wexsuggest officials’
could be asked to investigate and report back to Ministers on,options for small
adjustments to the mix of health measures to provide suchian incentive. The,intént of
this option would be to incentivise frontline border workers tonbe vaccinated, while at
the same time still maintaining key health measuresyand overall healthyoutcomes.

Economic and social impacts (including any supply chainJmpacts)

61

62

Under this option there is expected to be some limited economie impact, largely
related to the inclusion of aircrew.

For workers captured under this option,Jand who refuse vaccination or who are
unable to take it for genuine health reasons, redeployment opportunities will be
extremely limited. This will have significant‘sociakand economic impact for these
workers and their families. Data,i§ not available to assess the number of people this
would affect. With respectdo aircrewy even if they are redeployed, their income may
be negatively impacted-as domestie, _short-haul, and long-haul routes have different
allowance rates.

Consistency of how'theé Vaccination Order applies to employers

63

Option™1 provides theseast,consistent outcome across employers. Only persons who
work iInAMIQ, or who aré employed by a government agency in a border role, or who
are international airline crew, are subject to the Vaccination Order. Consequently
under this option there is a risk of inconsistent treatment by employers; for example
under this optien an Aviation Security Officer who works in an airside environment is
required te.be vaccinated, but an airline ground crew member who also works in an
airside€nvironment (and interacts with passengers) is not required to be vaccinated.

Option %: Vatcination of frontline border workers that are part of a group required to

be tested every 7 days under the Required Testing Order

64

65

In addition to workers covered by Option 1, this would bring border workers who
would be generally regarded as a close contact of a person subject to the managed
isolation requirements, or of an international (non-QFT) airline crew that are not
subject to the managed isolation requirements, under the Vaccinations Order.

Examples of workers this would include are: on-board aircraft cleaners, maritime ship
pilots and some stevedores.
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From a public health perspective, the 7 day testing frequency is a proxy for public
health risk.

It is important to note that within this group, the risk for particular work can still vary
significantly. Public health advice is that some persons within this group are at higher
risk than others. For example, a person who has sustained proximity within an
enclosed space to an aircrew member, for more than 15 minutes, versus an aircraft
cleaner that is simply in an enclosed space for more than 15 minutes but does not
have sustained proximity.

The assessment to date does not include a detailed public health analysis, and
instead uses the Required Testing Order as a proxy for public health risk. Ministers
may wish to seek further detailed public health advice from the Ministry of Health¢

Vaccination dates

69

Based on uptake rates to date, and feedback on time needed to practicallyimplement
this requirement, we consider relevant border workerstunder this option (other wider
Government border workers) could be brought under the*©rder accerding to the
following timeframes:

o First vaccination — 1 August 2021

o Second vaccination — 5 September, 2021

Economic and social impacts (including any*supply chain impacts)

70

71

72

This option, and all subsequent optionsgive tise to significant supply chain risks,
particularly by virtue of ineldding ship, pilots and stevedores.

Similar to Option 4, _redeploymentiopportunities may be extremely limited for some of
the workers captured tnder this opti»n who refuse vaccination or who are unable to
take it for gefuine health reasons» This will have social and economic impact for
these workers and theirfamilies. Data is not available to assess the number of people
this would affect. Howeven we note because of the larger number of people captured
by thewVaceination,Ordér under Option 2 (compared to Option 1), it is reasonable to
expect that thes/€umulative negative impact on workers and their families will be larger
under Option 2,compared to Option 1.

Some of the roles captured by this option are specialised roles where the labour
market is tight, and the roles cannot be easily replaced. Because of this, and because
theseyroles facilitate the operation of international flights/sailings to and from New
Zealand, it is reasonably possible that there will be a substantial disruption to New
Zealand’s supply chain if this option is pursued. Further detail, about particular roles
is provided in Annex 3.

Consistency of how the Vaccination Order applies to employers

73

Option 2 provides a more consistent outcome across employers than Option 1. There
is consistency across employers with respect to roles requiring testing every seven
days. However, persons who are employed by the private sector, and who work in
roles requiring testing every 14 days, would not be subject to the Vaccination Order —
whereas government employees who work in roles requiring testing every 14 days,
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would be subject to the Vaccination Order. Consequently under this option there is a
risk of inconsistent treatment by employers; for example, a Customs Officer that
boards ships (for 15 minutes or less) is required to be vaccinated, but a stevedore
who boards ships (for 15 minutes or less) would not be required to be vaccinated.

Option 3: Vaccination of frontline border workers that are part of a group required to
be tested every 14 days under the Required Testing Order

74

75

In addition to workers covered by Options 1 and 2, this option would see all border
workers covered by the Required Testing Order required to be vaccinated to perform
their role. This would bring under the Vaccinations Order:

e border workers who would generally be regarded as a casual‘contact of a
person subject to the managed isolation requirements, or of anlinternational
(non-QFT) airline crew that are not subject to the managediselation
requirements;

e some particular border workers who are in contact with items_handled by an
overseas person or a person subject to the managed isolatien, requirements;

e border workers who are in contact with"itemsshandled by ‘an‘overseas person or
a person subject to the managed isolation requirements, within a specified time
period, and who are a contact of agpersen‘subjeci*to . the Required Testing Order;

Examples of workers this would include are: airportiairside retail, food and beverage
workers, baggage handlers, airside workers randling baggage trolleys, most (if not
all) stevedores, some drycleaners and caterers;'some logistics operators (including
truck drivers).

Workers who handle items

76

77

78

Officials previously recommended,that workers who handle affected items and are
subject to the RequiredJesting Order should not be required to be vaccinated to
perform that work [MBIE 2021-3276 refers]. However, the Prime Minister has
indicated through feedback on the briefing that she wishes to include workers where
they/reqularly handle,items removed from an MIQF, aircraft or ship.

The Requifed\] esting Order was recently amended so that from 11.59pm on
Wednesday 21 April 2021 workers who handle affected items are required to be
tested if:

. the handling occurs within 72 hours of their removal from managed isolation
and quarantine facilities and ships, or 24 hours of their removal from affected
aircraft; and

° the workers have had contact (defined as face-to-face contact, or being in a
confined space, both within 2 metres of each other for 15 minutes or more) with
members of specified other groups that require testing, while both are working.

In practice, this means that the trigger for the testing requirement is “having contact”,
not the duration or frequency of “handling affected items”. If applied to vaccination,
this requirement would mean that the difference between what vaccinated and
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unvaccinated workers are permitted to do, could be several seconds of contact. The
duration of their time spending handling affected items would not have an impact.

79

you could
choose to extend the vaccination requirement to a wider group of workers than those
under the Required Testing Order (ie, removing the condition of “having contact”).
However, if vaccination is to be mandatory for roles that handle affected items,
officials recommend retaining the “having contact” condition of the Required Testing

Order. Withheld under section 9(2)(h) of the Official Information Act 1982

80 Public health advice is that contact or proximity to infectious peoplé€ results in a higher
risk of exposure to SARS-CoV-2 than contact with physical surfaces that mayshave
been contaminated with the virus. Given that people who work at MIQFs, affected
airports, affected ports, or affected ships will be vaccinated. thexrisk presénted by
coming into contact with a contaminated surface is relatively‘low, assuming that other
public health measures (such as hand hygiene, approp)iated PPE use\are also
adhered to.

81 The decisions for required testing of workers*who'handle affected<items and have
contact were made very recently. To departfrom this policy. approach in respect of
vaccination is likely to draw scrutiny. An.inconsistenttapproach to testing and
vaccination could also risk undermining the coherency\and effectiveness of these
measures and the wider health response.

82 Government does not have a.direct relationship*with the workers that handle affected
items or the businesses thatemploy them. They are subcontracted by private
companies (which may=operate MIQFs airlines or other relevant businesses) and in
many cases do not gesthrough the ‘same operational checks or records of activity that
other workers subjéeect.totesting.requirements do, as their work is largely performed
away from affécted border and MIQ sites. It will not be possible for government to
provide assurance’of compliance with the Order, whether or not the “having contact”
condition‘is kept.

83 Note, that yinder the,Required Testing Order some specified roles require testing if
they come intg contact with some specified affected items, even if they do not have
contact with*a person subject to the Required Testing Order (e.g. baggage handlers
that work atsaffected airport3 and who handle baggage from affected aircraft4). The
intentsis fornthese persons to be vaccinated under this option (and for the groups that
requiretvaccination to match the groups that require testing, regardless of whether
they have contact with a person subject to the Required Testing Order).

Vaccination dates

84 Based on uptake rates to date, and feedback on time needed to practically implement
this requirement, we consider relevant border workers under this option (other wider
Government border workers) could be brought under the Order according to the
following timeframes:

3 As per the definition of an ‘affected airport’ under clause 4 of the COVID-19 Public Health Response (Required Testing) Order
2020

4 As per the definition of an ‘affected aircraft’ under clause 4 of the COVID-19 Public Health Response (Required Testing) Order
2020
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. First vaccination — 1 August 2021

. Second vaccination — 5 September 2021

Economic and social impacts (including any supply chain impacts)

85

86

Similar to Option 2, redeployment opportunities may be extremely limited for some of
the workers captured under this option who refuse vaccination or who are unable to
take it for genuine health reasons. This will have social and economic impact for
these workers and their families. Data is not available to assess the number of people
this would affect. However we note because of the larger number of people captured
by the Vaccination Order under Option 3 (compared to Option 2), it is reasonable to
expect that the cumulative negative impact on workers and their families will be larger
under Option 3 compared to Option 2.

Some of the roles captured by this option are specialised rolés where the labour
market is tight, and the roles cannot be easily replaced. Because of this, andithe fact
that many roles are captured under this option, and because these roles facilitate the
operation of international flights/sailings to and from’New Zealandgitsis.probable that
there will be disruption to New Zealand’s supply€hain,if this option,is\pursued.
Further detail, about particular roles is providediin”Annex 3

Consistency of how the Vaccination Order applies to,employers

87

Option 3, provides for consistent outcomes acrosstall émployers. All persons who
work in roles that are subject to the'Required T€sting Order are subject to the
Vaccination Order (regardlessofiwhether théy aresemployed by the private sector or
a government agency).

Part Three: Options to mitigate potential economic and social impacts

88

89

As identified withinithe prior two'sections, there are significant risks to the supply
chain, even th¢©ugh a transitional period, if a range of roles are brought under the
Vaccinations Qrder. There are a mix of options to mitigate, in part, these risks.

Thewneed for, scope and mix of options recommended will differ depending on
Ministerial dec'sions about which workers may be brought under the Vaccinations
Order.

Exceptionssand exemptions

90

91

The current Order provides a framework for exceptions in limited circumstances,
which would remain unchanged. In earlier decisions, Ministers decided not to provide
for any exemptions due to the risk of undermining the public health objectives of the

policy.

The Ministry of Transport considers that the workers that could be brought under the
Vaccinations Order through options in this paper, carry different and more significant
risks, than were apparent with MIQF and core public service workers. Notably, the
specialist nature of the workforce, and impracticality to replace workers in some roles
in the medium term, gives rise to potentially critical supply chain risks. In addition, we
consider there may be circumstances where public health advice may be that a
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specific person poses no health risk if they undertake the existing infection prevention
control measures.

We recommend that in order to make Options 2 or 3 workable, while providing for
some mitigation of these risks, there will need to be an exemption power. We suggest
that the Minister for COVID-19 response should be able to issue exemptions (either
for a class of persons, or an individual person) if the Minister is satisfied that:

91.1 it is necessary or desirable in order to promote the public interest to issue the
exemption (whether on economic, social, national security, or other grounds),
and the extent of the exemption is not broader than is reasonably necessary to
address the matters that gave rise to the exemption; or

91.2 the public health risk relating to the person or class of persons covered by the
exemption is reasonably mitigated without vaccination,shaving regard to,the
proposed conditions;

and, before an exemption is issued:

91.3 on the grounds of public interest, the Ministef for COVID-19 response must
consider advice provided by the Director-Geneéral ofHealths"and the Secretary
of Transport, and any other Official the\Minister considers appropriate;

91.4 on the grounds that the public health risk relatingdo the person or class of
persons covered by the exemption can bé&seasonably mitigated without
vaccination, the Ministerfor COVID-19réspanse must consider advice provided
by the Director-Generahof Health;

and, when issuing ans€xemption the'Minister for COVID-19 response:

91.5 may, in the case,of any exemption issued, impose a condition (or conditions) on
the exemption as the Minister considers necessary.

Financial stipport

92

93

TheMinistry of SociabDevelopment (MSD) advises that there are a range of existing
MSD produéts that/can be used to support workers who may be impacted (or are at
risk of redundancy, termination of contract, or unable to be redeployed) as a result of
extending the scope and application of the Vaccinations Order. This includes:

° Employment support - such as job matching services, the suite of flexi-wage
(wage subsidy) products, and Rapid Return to Work services.

o Income support - such as main benefits, supplementary assistance (including
accommodation and childcare), and hardship assistance.

People applying for income support with MSD are unlikely to have an initial stand-
down period as income stand-downs have been temporarily removed until 24 July
2021. Workers whose employment is terminated because they cannot or will not get
vaccinated are also unlikely to have a non-entitlement period (due to voluntary
unemployment provisions) under current settings.
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94 Targeted support through MSD’s Rapid Response Teams has been offered to MIQF
employers / workers impacted by the initial vaccination order.

Withheld under section 9(2)(f)(iv) of the Official Information Act 1982

Withheld under section 9(2)(h) of the Official Information Act 1982
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Withheld under sgctiof 9(2)(h) of the, Official Information Act 1982

Next steps

103

104

Subject to your direction, officials may needto proyide a further paper that seeks
agreement to any outstanding detailed policy desighn'matters not covered in this
paper. We will work with your offices‘te’provide this-advice, should it be required.

A key issue Ministers may'wish to give early consideration to is your willingness to
communicate decisions, infadvance of any Amendment Order being signed. We
recommend this coufsesof action ta epsuré DHBs and PCBUs have clarity over the
scope of requirements.and maximumilead time to achieve compliance. This will also
afford the maximum’time foremployers to commence recruitment, where this may be
required.
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Annex 1 — Public Health Rationale

1

The Ministry of Health has previously advised that there is a public health rationale for
requiring that specified high-risk work only be undertaken by vaccinated people, in
response to the current pandemic. This is because there is a risk that these
individuals may be exposed to, and infected by, COVID-19 in the course of their work
and may potentially transmit the disease to others.

The key public health consideration is that vaccines offer a high degree of protection
for individuals who are vaccinated, alongside a range of other public health measures
designed to protect those vaccinated and others they have contact with. A worker
who has been vaccinated will have a very high likelihood that they will be protected
from serious illness or death. Evidence of the efficacy of vaccines4n preventing
person-to-person transmission is still evolving, however, it suggests that the yaecine
is also likely to be effective in preventing wider transmission.

Real-world evidence suggests that people vaccinated with the Pfizer-BioNTech
COVID-19 vaccine who develop COVID-19 have a four fold lower viraNoad than
unvaccinated people. This observation may indicate'réduced transmissibility, as viral
load and symptomatic infection has been identified’as a key dliver of transmission.

Vaccines offer a high degree of protection for individuals'who are vaccinated,
alongside a range of other public health.measures. Atworker'who has been
vaccinated will have a very high likelihpod that theywil/be protected from serious
illness or death and are more likelyxto be asymptomatic'if infected.

Therefore, while vaccination‘does not prevent/allspossible episodes of transmission,
vaccination has a clinically relevant impacten‘reducing the risk of transmission. The
risk of COVID-19 infegtiontin New Zealand is currently highest amongst those in high-
risk roles at the border#Ensuring that’'Such workers are vaccinated will therefore
substantially protectth&“wider community.

It is important 6 nete that Infection Prevention and Control practices (such as the use
of personal protéctive equipment and safe distancing) provide another layer of
protection. "AS a resultpit isvimperative that other public health measures remain in
place presently.

What is theydefinition of high-risk work?

7

It is important to note that not all border work is high-risk. Factors that have a role at
increasing the risk of being exposed to SARS-COV-19 include the following:

. The number of international travellers (potentially infected people), the border
worker may come in contact with (the more travellers, the higher the risk)

. The ability of the border worker to maintain physical distancing from
international travellers (less physical distancing, the higher the risk)

o The length of interactions the border worker may have with international
travellers (the longer the interaction, the higher the risk)

. Whether the interaction is inside or outside (inside is higher risk).

MIQF workers are likely to be higher-risk when assessed against the above criteria,
however a port worker who does not interact with people needing to quarantine is
unlikely to be higher-risk.
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9 Requiring vaccination is considered an appropriate response at this time, but it may
not be required indefinitely into the future, as information about disease transmission

and population immunity may change.

Withheld under section 9(2)(h) of the Official Information Act 1982
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situations stevedores and
provodores do not go on board
an affected ship for more than
15 minutes).

Maintenance and engineering
staff undertaking work on in an
enclosed space an affected
ship for than 15 minutes (e.g.
an electrician undertaking
repair work)

Ship’s agents — if in an
enclosed space on board‘an
affected ship for more thaml5s
minutes (note in mostssituitions
ship’s agents do not,go,on
board an affected ship for more
than 15 minutes).

Seafarér Welfare Board
représentatives if in an
enclosedsSpace on boardsan
affected ship for'more than 15
minutes (note INymost situations
SWB representatives do not go
on board anyaffected ship for
more than 15 minutes).

If an insufficient number of aircraft
cleaners (and other workers that go
on board an affected aircraft for
more that 15 minutes) were
vaccinated there 'may be some
disruptiontosnternational flights
until personstin those rolesyeould
be replaced.

I héresare very few maritime pilots
in'New Zealand,these are highly
skilled roles\(that'are generally
unique’to each port in New
Zealand), We are aware that some
maritime pilots are vaccine hesitant.
If these workers are required to be
vachinated to work as a marine
pilot, but elect not to be vaccinated
(and there employment is
consequently terminated), then
there will be significant medium-
long term disruption New Zealand’s
international maritime supply chain
(and significant consequential
impacts to the New Zealand
economy and the supply of critical
goods and services in New
Zealand). An exception, or
exemption regime, would be
required to mitigate this risk.

Stevedores are specialised roles
where it can be challenging to
replace these workers, noting in
particular that they work as part of
units undertaking specialised
functions. If no stevedore that was
vaccinated was available to
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All other landside workers (other than excluded
airport persons) who interact with international
arriving or international transiting passengers (other
than those arriving on QFT flights).

who handle baggage from affected aircraft'°.

Baggage handlers who work at affected airports® and

Persons (other than excluded airport persons) who
spend no more than 15 minutes in enclosed space
on board affected aircraft. "

All other landside workers who interact with relevant
aircrew members (other than those arriving on QF T
flights).

Stevedores (other than excluded port persons)
carrying out work on or around affected ships.

All other persons (other than excluded port persons)
who board, or have boarded, affected ships.

All other workers who transport persons (other than
crew) to or from affected ships.

All other port workers (other than excluded port
persons) who interact with persons required to be in
isolation or quarantine under COVID-19 order.

Workers at accommodation services (other than
private dwellinghouses) where relevant aircrew
members are self-isolating.

Workers who handle affected items within 72 hours
of their removal from managed quarantine facilities
and who have contact with members of groups
specified in Part 1 or 2 (of Schedule 2 of the
Required Testing Order) while both are working.

Workers who handle affected items within 72 hours
of their removal from managed isolationsfacilities’and
who have contact with members of groups specified
in Part 1 or 2 (of Schedule 2 of the Required Testing
Order) while both are working.

from the cabin of an aircraft
(used for a non-QFT flight),
after its arrival in New Zealand
— regardless of the time spent
on board the aircraft

Stevedores that work on or
around an affected ship -
regardless of the time and
location spent on board or
around the ship (note this will
capture most, if not all,
stevedores).

Provodores - if they boardvan
affected ship, regardless,of the
time and location spent.on the
ship.

Maintenafnce and engineéring
staff undertaking work-on an
affected’ship, regard ess of
time and ocation/on ship(e.g.
an‘electrician undertaking
repair work).

Ship’s agents ~ if they board an
affected ship, regardless of the
time and ocation spent on the
ship:

Seafarer Welfare Board
representatives — if they board
an affected ship, regardless of

Option 3 (compared to Option 2), it
is reasonable to expect that the
cumulative negative impact on
workers and theirfamilies will be
larger under Option 3 .compared to
Option 2.

Stevedores are specialisedhroles
where it can be challenging to
replace these worke's, noting in
pasticular that they work as part of
units undertaking,specialised
functions,, If\no stevedore that was
vaccinated'was available to
undértake a necessary task (which
is(probable), there would be
sighificant disruption to the
international maritime supply chain
to/from New Zealand.

There is currently a tight labour
market for logistic workers (e.g.
truck drivers with a class 5 licence)
where it can be challenging to
replace these workers. If no logistic
worker that was vaccinated was
available to undertake tasks where
vaccination was required (which is
a reasonable possibility), there
would be disruption to New
Zealand’s supply chain.

If an insufficient number of other
workers (required to be vaccinated

9 As per the definition of an ‘affected airport’ under claus®4' of the COVID-19 Public Health Response (Required Testing) Order 2020

10 As per the definition of an ‘affected aircraft’ undér clatlise 4 of the COVID-19 Public Health Response (Required Testing) Order 2020
" Note government officials that perform this activity are i cluded in the status quo as ‘airside government officials’, and non-core government officials that perform this activity are included in option one

as ‘airside non-core government officials’.
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Workers who handle affected items within 24 hours
of their removal from affected aircraft and who have
contact with members of groups specified in Part 3 or
5 (of Schedule 2 of the Required Testing Order) while
both are working.

Workers who handle affected items within 72 hours
of their removal from affected ships and who have
contact with members of groups specified in Part 4
(of Schedule 2 of the Required Testing Order) while
both are working.

the time and location spent on
the ship.

Drycleaners or caterers that
handle affected items from:

o affected aircraft (within
24 hours of removal
from the aircraft), and
interacts with persons
that is subject to the
required testing order,

o A MIQ facility (within 72
hours of removal from
the MIQ facility)..and
interacts with ‘a person
that is subject to the
required testing order.

Logisti¢s operators (e.g=truck
driver with a‘class 5(icence)
that handle affected items
removed from,an,affected ships
(within 72 hoursyof'removal
from the ship)

Port crane operators may be
included in this group (we note
some.PCBUs are uncertain on
how the Required Testing
Order applies to the duties of
port crane operators, and have
taken the cautious approach of
having their crane operators
tested — however this position
may be reviewed if people that
are required to be tested are
also required to be vaccinated).

were vaccinated) there may be
some disruption to international
flights or international ship
movements untilgpersons in those
roles could be<eplaced.
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BRIEFING

6 May 2021 0C210340

Hon Michael Wood
Minister of Transport

BACKGROUND INFORMATION ON TOLLING

Purpose

This briefing responds to your verbal request for information about road tolling when you met
with officials in January 2021. It provides background information about tellingin general but
is not advice on any particular tolling proposal you mayseceive.

Key points

Tolling is not widely used in New Zealand, Tolls areicurrently collected on three
roads. Tolling, together with a loan,*brought foriard\the construction of the roads,
which would have otherwise been delayed.

Our hypothecated revende system of réad User charges and fuel excise duty provides
an efficient and effectivVe wayAo raisé revenue from road users at this time. In other
countries, tolling has"a’much more imiportant role in land transport funding than in
New Zealand. Many:ef,the reasens why tolling is more widely used in other countries
are not relevant to New Zealand:

Tolling.can, face challenges in New Zealand, including raising only a modest amount
of revende each yearandihaving relatively high administrative costs. There is also a
verylimited social licence for tolling, which is reflected in current legislative settings.

As Minister of, Transport you decide whether a new road (local or State highway) is
tolled, and you must be satisfied that the statutory criteria in the Land Transport
Management Act 2003 (LTMA) have been met. Each tolling proposal must be
considered on a case-by-case basis in accordance with the LTMA. The Ministry is
your advisor when you consider a tolling proposal from any road controlling authority.
We=ean provide detailed advice when you come to consider a proposal.
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Recommendations

This briefing responds to your request for information about tolling and has no
recommendations.

Withheld under section 9(2)(a) of
the Official Information Act 1982

Marian Willberg Hon Michael Wabd

Manager, Demand Management and Minister of Transport

Revenue

...6105/2021.

Minister’s office to complete: O Approved O Déclined
O Seen by Minister [0 Not seen by Minister
O Overtaken-by events

Comments

Contacts

Name Telephone First contact

Marian Willberg, Manager, Demand Management and
Revenue

Andrew de,Mentalk, Adviser, Demand Management _ Y

and Révenue

Withheld under section 9(2)(a) of
the Official Information Act 1982
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BACKGROUND INFORMATION ON TOLLING

This paper responds to your request for advice on tolling

1

On 25 November 2020, we provided you with a briefing on our proposed land
transport revenue work programme (OC200794 refers). That briefing mentioned
tolling and provided high level information about your role in regards to tolling.

On 27 January 2021, we met with you to discuss our proposed land transport revenue
work programme and you indicated you would like further advice from the Ministry on
tolling.

This briefing provides context and background information about tellingspolicysin
general but is not advice on any particular tolling proposal yeu may receive. Each
tolling proposal you receive needs to be considered on a gase by case basis,in
accordance with the statutory requirements, which we can advise you on sgparately.

There are three toll roads in New Zealand

4

Tolling was used on the Auckland Harbour Bridge (froms1959 until 1984), the
Lyttelton Tunnel (between 1963 and 1979)‘and’the Tauranga Harbour Bridge
(between 1988 and 2001). Tolling was, integral to the business cases for these
projects as the revenue brought forward) and paid forytheir construction. These toll
roads all provided significant time savifigs over, theirexisting alternative routes.

There are currently threesolling,schemes inplace in New Zealand and all of them are
on State highways. Tollingtand loansrbrought forward the construction of the roads.
The three toll roads, ‘andtheir financial performance, are detailed below.

Nerthern Gateway: in 2005, the Crown loaned $158
million to supplement funds available for the project
in the National Land Transport Fund ($180 million) to
bring forward the construction of the project by ten
years. Tolling was introduced to repay the Crown
loan.

In 2019/20, the total loan balance (including interest)
was $213 million and total toll revenue collected
since 2009 was $94 million. In 2019/20, toll revenue
was $10.5 million (excluding GST) and around $5
million was collected to fund the costs of the tolling
back office. The tolling equipment and set up costs
were $28 million.

The road is 7.5km long and the toll is $2.40 for a light
vehicle and $4.80 for a heavy vehicle one-way. The
road un-tolled had a benefit cost ratio (BCR) of 2.05.
Tolling the road resulted in a BCR of 1.4 to 1.7
(reduction relates mainly to cost increases from
tolling infrastructure and a reduction in benefits due
to diversion of traffic).
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Tauranga Eastern Link: In 2010, Waka Kotabhi
borrowed $107 million from the Crown to bring
forward the construction by around seven years and
tolling was introduced to repay the loan. In 2019/20,
the balance of the loan was $107 million. In 2019/20,
around $5 million was collected in toll revenue and
around $2.5 million was collected to operate the back
office. The tolling equipment and tolling set up costs
were $19 million.

The road is 23km long and the toll is $2.10 for a light
vehicle and $5.20 for a heavy vehicle one-way. Toll
revenue now covers the yearly intefest costs of the
loan, which are around $5 million pef year. The'foad
un-tolled had a BCR of 1.7 to«2.2¢ Tolling the foad
resulted in a BCR of 1.4.

Takitimu Drive in Tauranga (alsogknown as

Route K): In 20037 Tauranga City=€ouncil borrowed
money to build thesfoad as a tol road at a cost of $44
million. A manual cellectiop’system’was originally in
place, yett¢he,revenue collected'was not covering the
collectien.and financing.costs'of the road. In 2015,
around,$65 million from.the"National Land Transport
Fund was used to purehase the road (including
interest'on the-loan)+¥rom Tauranga City Council.
Revenue froem the.1olls is reimbursing the National
Land Transport Fund for the purchase of the road.
Currently, tol revenue is around $8 million per year,
of which just under $3 million funds the costs of the
tolling\back office. At 2019/20, around $41 million is
still=th, be raised by toll revenue to pay for the
purchase. Waka Kotahi’s set up costs, including
electronic tolling equipment, were $6 million.

The road is 6.8 km long and the toll is $1.90 for a
light vehicle and $5.00 for a heavy vehicle one-way.
Public reports suggest that the road, when
constructed, had a BCR under 1."

6 Revenue fram the existing toll roads is modest. However, the schemes are relatively
young. I raffic volumes and therefore revenue is increasing, but the schemes are not
self-supporting (all have been dependent on funding contributions from the National
Land Transport Fund including for operating and maintenance costs).

1 This is based on anecdotal public reports, we can do more research to confirm this if you wish.
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Tolling in New Zealand has a different role than in other countries

7

Our hypothecated funding system, utilising road user charges (RUC) and fuel excise
duty, provides an efficient and effective way to raise revenue from road users at this
time. However, in other countries, tolling has a much more important role in land
transport funding compared to New Zealand. Some of the reasons for this are:

land borders — tolling allows jurisdictions to collect revenue from non-residents.
We do not have any land borders.? This means we do not need to raise revenue
from out-of-state or out-of-country vehicles that are utilising our roads, but not
purchasing fuel.

recovering the greater costs imposed by heavy vehicles — other countries
do not have an equivalent system to New Zealand’s RUC that accounts for'the
greater costs heavy trucks impose on our roads (which fuel taxes”poorly’reflect).
Most jurisdictions are limited in how they recover the cést/6f'extra damage
caused by heavy trucks on the road, other than roadolls:

federal and state division of funding and infrastructure provision — in other
countries, such as the United States and Australiasfuel taxes\are set nationally,
but much of the road infrastructure is managed regionally or lecally. In these
countries, tolls can be used by state orsregional authotities,.to’raise revenue to
pay for projects that have not been prioritised by federal governments.

declining revenue from fuel taXi=in-home jurisdietions, there has been a lack
of willingness to raise fuel taxes,%eften for a period of decades. As a
consequence, revenue from fuel taxes is ‘declining and tolling has been used as
an alternative means to/faise revenug?® [n contrast, revenue from fuel excise
duty and RUC in New Zealand is actualy increasing, as rates have been
regularly raised over the past twenty years.

revenue not hypothecated todransport — in many jurisdictions, revenue from
fuel taxes is paid‘into the general account and funds may be used for non-
transport activities. In NewyZealand, revenue from RUC and fuel excise duty is
hypothegated to land transport (hypothecation also means that there may be
lessypublic resistance to road tax increases, as all revenue is reinvested in the
land transport system).

Tolling can havesadyvantages, including bringing forward projects that would
otherwise be delayed

8

To date, tolling in New Zealand has allowed roads to be constructed ahead of the
scheduled construction date based on project evaluation, prioritisation and funding
available. This broader objective (rather than just raising revenue) has helped to
make the case to the public to pay an extra amount above the fuel excise duty or
RUC that they already contribute. Also in New Zealand, tolling revenue is tied to the

2 There are, however, local government boundaries in New Zealand.

3 For example, petrol tax in New South Wales (collected by the Federal Government) is only about 60
percent of that in New Zealand (AUD $0.47 cents per litre vs NZ$0.80 incl GST). However the average
Sydney resident is reported to face over AUD $80 per week of costs for road tolls, which are collected
for the State government or private sector road operators. See www.budgetdirect.com.au/car-
insurance/research/car-owner-cost-statistics.html.
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costs of the specific road project, and the revenue can only be applied to the
particular project from which it is collected.

9 Other advantages of tolling are that it provides:

supplementary revenue — tolling creates a supplementary source of revenue
for a particular road project that can be steady, on-going and helpful.

a direct link between revenue and an individual project — tolling can create
a link between where funds are generated and where they are spent, which

does not exist in our national funding system where revenue is aggregated into
the National Land Transport Fund and allocated to the highest priority projects

familiarisation with paying for roads in different ways — tolling potentially
gets road users used to paying for roads in different ways (Which could be
helpful if there is a move away from fuel tax in the future).

10 Tolling has garnered public support in New Zealand when ihis explicitly used toe bring
forward projects that were not otherwise able to be funded or would be delayed (for
example, around 78 percent of the surveyed publicSupported bringing-farward the
Tauranga Eastern Link by tolls).

Tolling in New Zealand can also face challernges

11 There are several challenges to talling'in New Zealand:

Low traffic volumes and,modest revenue,—under existing legislation, tolling
is restricted to new roads. In recent time{“major new roads have mostly been
constructed in outer-urbansand rufal areas that have relatively low traffic
volumes, especially‘€Comparedsto'some existing urban motorways. As a
consequence, the'revenue raised from our existing three toll roads is modest.

Diversiaon of traffic — the'requirement to have a feasible, un-tolled, alternative
route means road users'decide whether they want to use the toll road (and pay
the,toll) oruse the free alternative, which is often of a much lower safety rating.
This‘cap/obviously reddce the amount of revenue raised, but could be mitigated
by emphasisingithe benefits of the toll road (relative to the un-tolled route).

Relatively highradministrative costs — tolling has relatively high administrative
costs (eompared to fuel excise duty and RUC). This, combined with our low
trafficiwolumes, can mean administrative costs are much higher relative to other
revenue raising options. Very large transaction volumes are needed to drive
down administrative costs and achieve efficiencies. Waka Kotahi’s accounts
ndicate that up to a third of tolling revenue collected ($9.9 million of $31.5
million collected in 2019/20 financial year*) is used for administrative purposes.
For comparison, the RUC system is reported to cost less than $20 million to
administer annually and collects nearly $1.8 billion in revenue.® Administration
costs (as a proportion of revenue) may, however, decrease as more tolling
schemes are added, given large fixed costs of the tolling back office would be
spread across more schemes.

4 Page 164, Waka Kotahi Annual Report 2020 Financial Statements and Audit Reports

5 Fees for collection of road user charges $12.3M + Crown grant of $4.3 million for road user charges
collection, investigation and enforcement + a number of smaller fees to fund other services (Waka
Kotahi Annual Report 2020)
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o Unwillingness to pay — because of our relatively high levels of fuel taxes
(compared to the United States and Australia, where tolling is more common),
there is little expectation that motorists will need to pay an additional amount for
using a specific road. Annual survey data from the New Zealand Automobile
Association (AA) suggests that many members are not willing to pay a toll that
is more than a few dollars.

Many of these issues shaped current legislative settings which, in large part, reflect
the very limited social licence or expectation for the general use of tolling in New
Zealand. Waka Kotahi and local government continue, through their business case
processes, to assess all funding sources for new roads. In recent times, tolling has
not been the favoured option to pay for the full construction costs of a new road.® For
State highways, the National Land Transport Fund is typically thefavoured funding
source. However, tolling is being explored by Waka Kotahi to pay fér part of the
construction, operating and maintenance costs for some newyroads,

The use of tolling for general revenue raising is precluded. Telling revenueiis tied to
an individual road. There is a view that currently tolling cannot be undérxtaken for
demand management or specifically to reduce emissions. Waka=Kotahi also notes
that using tolling revenue to pay for public transport is, also precluded and that the
redirection of tolling revenue into alternative’modesshas recteived*some public support
in other jurisdictions.

Some commentators have seen tolling,as,a potential stépping stone to road pricing or
congestion pricing in New Zealand:\We are not@awareof evidence that tolling
schemes on individual roads strengthens the"Case,or public support for other forms of
pricing either locally or more ‘widely across agetwork. In Australia, the tolling of roads
has effectively crowded @utthe ‘potential foricongestion pricing in cities.

Several stakeholdersshave stated pesitions on tolling. For example, the AA publicly
opposes tolling for general revenuenraising but is open to it when it brings forward
individual projécts that would‘otherwise be delayed.” The Road Transport Forum
opposes tolling farpublic-private partnerships.®

We know one of your Key, priorities is reducing emissions from the transport system.
Tolling s very unlikely' o have any real impact on emissions from land transport under
its,eurrent legislative settings. Equity is another important consideration in tolling and
in transport poliey.in general. Tolling has the potential to increase the cost of
transport. which can disproportionately impact lower income households, hence an
argupient for requiring a feasible untolled alternative.

6 Business cases for new roading projects have identified that tolling is unlikely to be viable to recover
the full construction costs. Due to this, tolling is increasingly being explored in regard to operation and
maintenance costs, or part of the construction costs of a new road.

7 www.aa.co.nz/about/newsroom/media-releases/infrastructure/safe-and-sensible-decision-made-on-

transmission-gully-tolling/

8 www.nztruckdriver.oncentre.co.nz/road-transport-forum-news/aug-20-rtf-opposes-tolling-for-public-

private-partnerships?A=WebApp&CCID=30817&Page=4&ltems=1
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You are the key decision maker for the tolling of new roads under the Land
Transport Management Act

17

18

19

The main legislation for creating toll roads is the Land Transport Management Act
2003 (the LTMA). The LTMA enables tolling of both local roads and state highways,
and all vehicle types. You are the key decision maker on establishing proposed tolling
schemes under the LTMA and Cabinet has a role as tolling schemes are put in place
by Order in Council. The LTMA’s tolling provisions were amended in 2012 to simplify
the making of toll roads.

In addition to the LTMA, the Local Government Act 1974° allows the Minister of Local
Government (by notice in the Gazette) to collect tolls at any bridge, tunnel or ferry 2.
The Land Transport Act 1998 also allows for a road controlling authority to establish
tolls on any of the roads under its jurisdiction, but these tolls are\limitedto heavy
vehicles. These powers are not currently utilised.

All three existing toll roads in New Zealand are State highways and were established
under the LTMA. The LTMA is used because it appliés to both light.and,heavy
vehicles and provides a framework for establishing telling schemes, public
engagement, operation of the scheme — namely, pfivacy and enforéement.

The criteria for putting in place a proposed tolling,seheme are set'out in the LTMA

20

21

22

23

Funds collected through a road tollinghscheme may,ony be used for the planning,
design, supervision, construction, maintenancegor operation (or any combination of
these activities) of the new roads(on which the'tolhis*being placed).

Section 46(1)(a) of the LFMA states that you may only recommend a toll for a ‘new
road’. A road is considered asew road'if it has not previously been open to the public.
Once a road has beens6pened to. thesublic, it is an ‘existing road’ and cannot be
tolled. If a new langris added to an ‘existing road, only the additional lane itself will be
considered asew road.

The Governor-General may, by Order in Council made on the recommendation of the
Ministéer of Transport, establish a road tolling scheme for a new road. Road controlling
authorities’submit proposed tolling schemes to you for consideration.

Section 48(1) of the LTMA states that to recommend an Order in Council the Minister
of Transport.must be satisfied:

. that the relevant public road controlling authority or authorities have carried out
adequate consultation on the proposed tolling scheme

. with the level of community support for the proposed tolling scheme in the
relevant region or regions

. that a feasible, un-tolled, alternative route is available to road users

o that the proposed tolling scheme is efficient and effective.

9 Section 361(1)(a) “...authorises a council to establish, by using the special consultative procedure,
toll gates and collect tolls at any bridge, tunnel or ferry within the district or under the control of the
council.”

10 Although there are several car/vehicle ferries in New Zealand, these are commercial services and
not operated as toll roads.
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The Ministry is your advisor when you consider a tolling proposal from any road
controlling authority. We can provide further advice on these criteria should you
receive a tolling proposal.

Work on congestion pricing and the future of the revenue system will have
relevance for tolling

25

26

27

The tolling provisions in the LTMA were last reviewed and amended in 2012. That
review was aimed at simplifying and streamlining requirements rather than
fundamentally re-writing tolling policy in New Zealand. We understand that legislative
change regarding tolling is not a priority for you at this time. However, if you did want
officials to explore legislative change then you may wish to inform,Cabinet of thig{‘as
tolling policy can be contentious. This is the approach by previous'Wlinisters who
wished to explore potential changes to tolling legislation.

As part of the congestion pricing work in Auckland, we have‘undertaken a'review of
the legislative settings required for congestion pricing, including how the current
tolling provisions might be used. This work found.it is@very unlikely. that the current
legislative framework could be used to deploy eongestion pricing because the existing
provisions are limited to new roads and there i$\a‘need fowa feasible, un-tolled,
alternative route. Congestion pricing would heed to be deployed across a network of
existing roads to be effective, and not en.individual stfetches’of new State highway.
New legislation, or most likely an amendment to the, LTMA, would be required to
implement congestion pricing. If a decision wasgmade\to implement congestion
pricing there would need to be-further considération of potential legislative design
options. This could occur follewing the Transport'and Infrastructure Select
Committee’s inquiry intoCongestion pricing in Auckland.

As you are aware, we-=are undertaking work on the future of the revenue system to
assess the medium=te-Iong-term_ sustainability of the revenue system. This project
may need to.consider the role,ofitolling in any future system.
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BRIEFING

TE MANATU WAKA

10 May 2021 0C210227

Hon Michael Wood
Minister of Transport

Hamilton to Auckland Intercity Connectivity - next stage of work

Purpose

Seek your agreement to complete the assessment of Hamilton t6 Auckland intercity
connectivity through an indicative-level business case.

Key points

Work to date on the Hamilton to Auckland®ntereity Connectivity business case has
demonstrated the value of investigating\faster intercity, passenger transport between
these two cities.

This work is a key initiative in“thez\Hamilton 4o Auckland Corridor (the Corridor). It
provides a useful case study to advance-ourunderstanding of how interregional
passenger transport could e planned and funded, and what policy and governance
changes would be needed to achieve the=outcomes that Government might seek from
interregional and faster rail. This is,important to advance our thinking around New
Zealand’s approachsto'long-termi;"enabling and intergenerational investments.

Completion of key elements of an indicative-level business case will consider the
need for investment,the bepéfits of the Hamilton to Auckland Intercity Connectivity
project{the,Project) and €nable decisions to be made about the preferred way
forward.

Cabinet directed Us to consider an extension of the business case to include Hamilton Wi;hhe'd "
to Tauranga. under section
. 9(2)(g)(i) of
the Official
Information
However, there is still value in doing some work on the Hamilton to Tauranga Act 1982

connection where it supports the Project (such as understanding wider interregional
passenger demand).

The cost of faster rail in the Corridor will be high, and further work is needed to
demonstrate the case for investment. The value of faster rail has not been
comprehensively analysed or compared with other interventions in the Corridor on a
value for money or cost-benefit basis.
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This work represents an opportunity to investigate how interregional passenger
transport can transform patterns of housing and economic growth, urban
development, and travel behaviour in the Corridor and beyond.

Recommendations

We recommend you:

1

note that the Ministry of Transport has prepared a project outline to advance the
Hamilton to Auckland Intercity Connectivity project as directed by Cabinet [DEV-
20-MIN-0156 refers];

agree to the Ministry of Transport proceeding with the proposed wérksfequired to
complete an Indicative-level Business Case for Hamilton to Aucklandilntercity
Connectivity, subject to obtaining the necessary funding; and

agree to one of the following options to investigate a possible extensian of
Hamilton to Auckland rapid rail to Tauranga, either:

e no further work at this time; or

e continue to investigate a possible extension, where thisiis important for
informing the Hamilton to Aucklandsbusiness casemwork or does not require
additional resource; or

e progress the Hamilton to Taurangarinvestigationstowards an indicative-level
business case alongsideddamilton to Auckland, subject to obtaining the
required funding.

agree to meet with offiCials,tosdiscuss the eontents of this briefing.

Yes / No

Yes / No

Yes / No

Yes / No

Yes / No

Gareth Fairweather Hon Michael Wood
ManageryRlacemaking and Urban Minister of Transport
Development
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Comments
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Gareth Fairweather, Manager, Placemaking & Urban Withheld

Development under section
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Hamilton to Auckland Intercity Connectivity - next stage of work

Background

1

The Hamilton to Auckland Corridor (the Corridor) connects two of New Zealand’s
fastest growing cities through an area of high natural and cultural importance and
value. The parallel road and rail alignments, as well as the Waikato River, secure its
position as New Zealand’s most significant transport corridor, and as a natural focus
for transit oriented development.

The absence of a long term, coordinated approach to managing land use and
transport infrastructure provision has contributed to increased emissions from
vehicles, poor access for communities and unreliable travel timesy This has negative
impacts on the economy and the environment, as well as on the 2bility of vulherable
members of the Corridor's communities to access employmentiand other,
opportunities.

Hamilton to Auckland Intercity Connectivity is a key initiative inithe Corridor

3

From December 2018 to July 2020, the Ministry'ef Transport led the development of
an Indicative Business Case (IBC) on the potential*for rapid rail to help deliver the
Government’s aspirations for growth and economic development in the Hamilton to
Auckland Corridor.

The work was in response to Hei Awarua ki te Oranga*(also known as the Shared
Spatial Intent) which recomménded that fast'ral services between Hamilton and
Auckland be considered torhelp integrate.and strengthen the two economies, and
support the Corridor as awhole:.

This complements other transport initiatives being taken forward from
recommendations,ofithe Future-Rroef Partnership! to ensure the Corridor thrives as it
grows, including,introducing the Hamilton to Auckland ‘start-up’ passenger rail service
— Te Huia, thetHamilton-Waikato Mass Transit Plan, and the electrification of the
Aucklapd 'metropolitan rail network between Papakura and Pukekohe.

Funding,constraints,meant that an interim IBC was produced. Further work is
necessary to complete all aspects of a full IBC, as outlined in this paper.

The interim Indigative Business Case shows the value of faster rail

7

The IB€ work to date has highlighted the critical role that rapid rail could play in
securingrthe future prosperity of the Corridor and its communities. It presents a strong
case for further investigation of rapid rail in the Corridor.

While the interim IBC has started to investigate these benefits, there is still more work
to do to build a full picture. It also does not provide any information on the commercial
viability, affordability and deliverability of the Project.

" The Future Proof Partnership includes: Nga Karu Atua o te Waka, Waikato-Tainui, Tainui Waka
Alliance, Waikato Regional Council, Waipa District Council, Waikato District Council, Hamilton City
Council, Waka Kotahi and Waikato District Health Board. For Hamilton-Auckland corridor matters, the
partnership is expanded to include Central Government, Mana Whenua Kaitiaki Forum and Auckland
Council.
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The interim IBC offers four possible scenarios for a rapid rail connection between
Hamilton and Auckland, including extending electrification of the existing route, and
building an entirely new rail line. It also describes how phased investment in rapid rail
in the Corridor could be used to:

. significantly reduce journey times and improve journey reliability;

o better connect the Corridor’'s metropolitan hubs, improve access and strengthen
the economic interactions between the two cities to support the metropolitan
areas to reach their full potential and harness the benefits of agglomeration;

) encourage increased rail mode share and reduce the impact that existing
intercity travel has on emissions; and

o reduce the number of deaths and serious injuries resulting/from road crashes.

Reimagining transport connectivity in the Corridor, with a particular emphasis on rail,
offers an opportunity to enable more efficient and sugeessful growth. kand brought
forward for development around rail can be of higher density, usingistations as a
focus for more compact, vibrant and healthier communities.

Current system-wide limitations of interregional passenger rail

11

12

13

14

There is currently no consolidatedqpolicy frameworkto support and guide interregional
passenger rail planning in New Zealand. Such a\framework would be necessary to
enable the Government to plan for the futuré of current services in the long term
rather than on an ad hoc basis,(such aswith‘the current questions about the future of
the Capital Connection):.

Both of the existing interregional passenger rail services Te Huia and the Capital
Connection, have'bespoke funding.arrangements. There are system challenges with
funding serviCesrthat span local authority boundaries as the current planning and
funding system,is/built around a‘single region’s services. The current approach
requires ad,hoe workarounds*where regions need to negotiate at length their roles,
responsibilities and funding for the service. It is unlikely that these types of services
can easily be developed further without a more consistent funding and policy
framework.

A clear poliey framework would also help us to manage the growing interest from a
range’of,loeal authorities for passenger rail services. The Government could use the
framework to articulate what it sees as the role of interregional passenger rail in
achieving other goals such as transport emissions reductions.

While the Project is not intended to answer all these questions, it provides a useful
case study to inform the development of such a framework. For example, the Project
will support our understanding of how a national approach to aspects like
procurement and service operation could work, as well as matters of governance,
funding and finance. If there is direction from Government to expand interregional
passenger rail services or further demand from communities for services, the Project
could assist in answering some of these questions.
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Advancing the Project through an indicative-level business case

15

16

17

18

In July 2020, Cabinet agreed that the Ministry of Transport develop the next stages of
the Project, working with the Ministry for Housing and Urban Development, the
Treasury, KiwiRail, Waka Kotahi New Zealand Transport Agency and Treaty partners
in the Corridor.

Cabinet also included a mandate to initiate an investigation of a separate indicative
business case for extending rapid rail to Tauranga, and how that would fit with the
proposal.

The Ministry has been working closely with its consultants to develop a project plan
for the next stage of work, including the programme of work, timeseales, funding,
governance arrangements, risks to decision makers and a stakehoelder plan.

Part of this process has been identifying the gaps in the interim’IBC, when méasured
against the requirements for a Treasury approved indicativeslevel business case.

Considering a business case for Hamilton to Tauranga

19

20

21

22

Withheld

under 9(2)(g)(i)

of the

Official
Additionally, there is,no defined urbamgrewth corridor between Information

Hamilton and Tauranga, with both planning to éxpand‘in different directions rather Act 1982

than towards each other.

We have considered these findings and developed three options for how to proceed:

. Option One: donothing. The Ministry will not do any further work on a Hamilton
to Tauranga business case.

. Option Tworecommended): Include consideration of Hamilton to Tauranga
where it supports the development of the Hamilton to Auckland business case.

. Option Threesstart a Hamilton to Tauranga business case investigation. This
Would be in conjunction with the Hamilton to Auckland business case. This work
could be accelerated to complete an IBC at the same time as the Hamilton to
AucklandBC.

We.recommend Option Two because it takes a pragmatic approach to continuing with
an investigation of a Hamilton to Tauranga connection where that work can bring
value’but the amount of resource dedicated to this work will be small. It recognises
that a future Hamilton to Tauranga connection could influence demand in the
Corridor, but little is currently known about this.

Option One would preclude any work being done that could inform the case for
investment in the Hamilton to Auckland Corridor, and Option Three would require
additional resourcing. The strategic benefit of investigating the Hamilton to Tauranga
connection and how it could inform rail policy is currently limited.
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The Corridor and system stewardship benefits of further work on the Project

23

24

25

26

Taking forward work on this initiative holds real value in articulating a long-term vision
for intercity connectivity, and for clarifying the links between this and other initiatives
in the Corridor.

Furthermore, using this work to develop our understanding of the potential for future
intergenerational investments like rapid rail is a key stewardship function for the
transport system.

There is an opportunity to use this work to shape the Government’s wider approach to
regional spatial planning as well as the reform of the Resource Management System.

The proposed Spatial Planning Act could have a key role in how rail corridors such as
Hamilton to Auckland could be managed for future development.

Continuing our work on all aspects of an IBC will also inform oyr wider work on.how
interregional passenger rail should be planned, funded ahdegulated in New
Zealand, and the role of central government in this.

Understanding the future pathway for the Hamilton to Auckland Corridor

27

28

29

30

31

A project of this scale will have a long leaddimetbefore implementation. Doing further
work on the technical and other aspects of.the Project will help us understand the
need for the Project and what is required-te-deliver it.

Understanding the conditions that are needed tGsupport this type of transport
intervention will both inform, andhbe informed by, the land use and transport planning
activities underway in the Corridor by the Futdre Proof Partnership.

By doing this work, we“can\better articulateto our Corridor partners about when key
choices are needed aréund associated land use planning, upgrades to existing
infrastructure, route“protectiongandunede. We can also consider any decisions for
developmentin the Corridor thatumight limit future implementation of, or reduce the
case for, rapiddntercity rail.

ThroughthenBC we ‘will,gain a better understanding of the timing and conditions that
would Support faster rdil services in the Corridor (and elsewhere), and develop critical
success factors that ¢an be used to guide planning for future investment. The
strategic nature,of the Project means that route protection needs to happen well in
advance/f anyscheme being implemented, and it will be necessary to know the
triggers (such as rezoning, greater demand or population increase) for moving to the
next stage of development.

The IBC work would also benefit from further transport modelling including the
Ministry’s work to develop a new national transport model called Project Monty. There
currently is not an easy or comprehensive way to model passenger transport demand
across two or more regions, and so Project Monty is critical to support our
understanding of the role of public transport and in particular faster rail in the Corridor
and elsewhere.

UNCLASSIFIED
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32 Using Project Monty to develop the IBC will mean that both projects can develop an
understanding of how rapid rail interventions can increase public transport mode
share, provide access to social and economic opportunities and increase the
attractiveness of interregional public transport, which will have spin off benefits for
other projects.

Relationship to Te Huia and other Corridor initiatives

33 The Hamilton to Auckland IBC is looking beyond the current scope and timeframe of
Te Huia start up service, and thinking strategically about how rail could serve the
Corridor in the long term. The IBC will benefit from data coming from Te Huia in terms
of patronage and demand for public transport in the Corridor.

34 Recently completed transport and land use planning initiatives that have come_out of
the Future Proof Partnership such as the Hamilton-Waikato Metre, Spatial Plan have
placed rail/rapid transit at the core of future urban development. The growth trends
and pressures faced by the Future Proof sub-region? and the Hamilton to Auckland
Corridor are increasing. The key focus of the Partnership is currently'en housing and
infrastructure to support growth.

Risks and Constraints of doing further work onythe Project

35 The Ministry will need to continue to manage»stakeholderexpectations around rapid
rail. There is high interest both in the Cerridor and \n,other regions about the potential
for rapid transit (both in terms of services withiniasregion, but also interregional rail
passenger services) to play affole in achievingkewtransport outcomes including
emissions reductions, mode shift,/safety and@ood urban form.

36 We need to be clear that thesnext phasewofwork is not a commitment to delivering a
rapid rail scheme, and“that progression to a detailed business case is not necessarily
the next logical step»Rrogressing.this work is not a commitment to funding any large
passenger rail investment. Corridor planning and route protection is a more likely
outcome.

Indicativestimeline forthe next phase of work

37 We'intend to,complete the work over a six-month timeframe. This provides for a
continuous workflow rather than continuing with start-stop work that is less efficient
and more costly. The indicative timeline is:

. Project set-up from May 2020 to July 2021

° procurement from May 2021 to June 2021

o engagement with Stakeholders from July 2021 to November 2021
o Project delivery from July 2021 to March 2022

o IBC delivered early to mid 2022.

2 Hamilton City, Waipa District, and Waikato District.
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The objective is to build upon the value created by the previous work through
addressing gaps in information identified in the interim IBC. Overall value will be
achieved by completion of the IBC. If only parts of the recommended scope are
undertaken, a further phase will be needed to complete the IBC, thereby delaying the
overall usefulness of the Project.

Funding needed to progress the indicative business case

39

40

41

42

43

44

45

46

When Cabinet directed the Ministry to undertake the first stage of work, it allocated
$300k of the estimated $2.3m needed to complete an indicative business case. We
sought the remaining $2m funding through Budget 2019 and Budget 2020 but this
was not successful.

The Ministry anticipates that the next stage of work to complete theipdicativeé Withheld
business case is likely to require a minimum of |l 7hisdeve! of funding “?;)?jr) z‘?‘;ﬂg”

reflects the minimum amount needed to make meaningful progress on developing the?

Official
interim IBC and filling the remaining gaps in the indicative-levél compenents of the | ¢ . .. =
business case. Act 1982

In the absence of another confirmed funding source,we consider that the most
appropriate funding source is through the Ministry’s baseline (i\e. Crown funding)
given the Project is driven by Crown priorities, However, aswyou are aware, the
Ministry’s baseline is already committed, to-delivering your.other priorities for the
transport work programme.

We would like to discuss with#you, the priority o' the Project relative to other initiatives
in the transport work programme,/ncluding initiatives that could be de-prioritised
should you wish to priorit se’the'next stage of the Project.

Alternatively, officials*€an explore,other funding options, including seeking funding
through Section 9(2)(e) of the kand\Iransport Management Act 2003 (LTMA) (which
allows the Crown to use land‘transport revenue to fund certain investment strategy
and policy activities) or the Budget 2022 process.

We acknowledge that the NLTF is highly constrained and that choosing to fund this
projectwillmean the money is not available for other work identified in the National
Land-Fransport Plan.*The value of prioritising this work is that interregional passenger
rail'may be increasingly important to reducing New Zealand’s transport emissions.
Having a‘goodunderstanding of the value of faster interregional rail will support
evidence-based decisions about Crown investment in transport.

The Ministry is currently working through a prioritisation process for projects seeking
funding through section 9 of the LTMA. You can expect joint advice to you and the
Minister of Finance on which projects to fund in the week commencing 24 May 2021.

If the request for funding for this project is unsuccessful, we will need to investigate
alternative funding options such as submitting a budget bid in June 2021.
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Input from other agencies, Treaty partners, and stakeholders

47

48

49

50

Treasury, Te Waihanga Infrastructure Commission, Ministry for Housing and Urban
Development, KiwiRail, Waka Kotahi New Zealand Transport Agency and Waikato
mana whenua have been engaged as part of preparing this advice.

We have delayed contacting the Tamaki Makaurau Auckland mana whenua
(individually or via the Mana Whenua Forum) to manage the amount of Ministry
engagement happening simultaneously in their rohe. Once a decision is made about
how the Project progresses, we will make contact with these groups as part of an
overall engagement strategy.

The Ministry wrote to the mana whenua groups in the Waikato section of the Corridor
in March 2021 to update them on the Project, express our desire‘towork with them“as
the Project continues, and to offer to meet with them to discuss the Project in greater
detail. Ngai Tai ki Tamaki, Ngati Tamaoho, and Waikato-Tainui (on behalf.of the
Hamilton mana whenua) replied.

We have met with Ngai Tai ki Tamaki and have arranged.to meet With=the remaining
Waikato groups in the coming weeks. Ngai Tai ki Tamaki are broadly'supportive of
better transport options in the Corridor and stressed the importance of getting ahead
of demand. They want to see a future prooded transport system,in the Corridor that
provides more flexibility and more inclusive,aecess for existing communities.
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TE MANATU WAKA BRIEFING
11 May 2021 0C210365 / BR/21/51
Hon Michael Wood Action required by:
Minister of Transport Thursday, 13 May 2021

Hon Poto Williams
Minister of Police

LAND TRANSPORT (DRUG DRIVING) AMENDMENT BiLL
DEPARTMENTAL REPORT - COVER BRIEFING

Purpose

This briefing attaches the draft Departmental Report for the'Land/Transport (Drug Driving)
Amendment Bill. The draft Report identifies the key'matters raiSedwby submitters and the
Transport and Infrastructure Select Committe€(the:xCommittee),.and our response to these
matters. This briefing proposes two changes te the Bill for\you! consideration.

Key points

The Land Transport (DrugDriving) Amendment Bill (the Bill) is currently before the
Committee. Public submisSions on the Bill closed on 23 April 2021.

The Committee réceived 188 submissions from a total of 173 submitters. The Committee
also heard 23 oralfsubmissions.

In our capacity as departmental advisers, we are scheduled to present a Departmental
reporisto, the Committee on 20 May 2021. This will need to be lodged by Friday 14 May
2021w Fhese timeframes will enable the Committee to report back to Parliament by 22
June 2021.

We havesattached the draft Departmental Report (the draft Report) for your consideration
(refer Appéndix 1).

The Cemmittee and submitters raised a number of issues with the Bill. The most
commonly cited issues were in relation to the oral fluid testing regime. In particular,
submitters raised issues around the sensitivity of oral fluid tests to certain drugs, their
inability to test for impairment, the accuracy of these tests (i.e., primarily the risk of false
positives) and people’s ability to challenge a positive oral fluid test result.

The Bill includes some safeguards to mitigate the above concerns.

However, we are proposing two further changes, one of which requires your
consideration.
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o We will include a recommendation in the draft Report to amend the criteria for
the approval of oral fluid testing devices. This would ensure the Minister of
Police has regard to the cut off thresholds specified in any relevant New
Zealand Standards. This could go some way to mitigating the public’'s
concerns about the sensitivity of oral fluid tests. We are working with the
Parliamentary Counsel Office (PCO) on how to best give effect to this
proposal.

o We are seeking your guidance on whether to progress an option that specifies
in the Bill that elected blood tests only test for the drug(s) or class(es) of drug
that return a positive result on an oral fluid test (rather than testing for the full
panel of potentially impairing drugs). If you agree, we will put this option
before the Committee in the Departmental Report for its consideration.

e Police and Transport have divided views on the benefit of this secondyproposal and have
provided separate comment in this briefing.

Recommendations
We recommend you:

1 note we will provide a final version of the Départmental.Report to the
Committee by 14 May 2021;

2 note officials will include a recommendation to_.aménd the Bill in the
Departmental Report to ensure'thécriteria fof the approval of oral fluid testing
devices includes reference 10 any relevant-New Zealand Standards;

3 Agree or disagree thatthe scope of€lective’blood tests is narrowed to only Agree/disagree
test for the drugs or classes of drug that return a positive result on an oral fluid
test.

Helen White Hon Michael Wood
Manager, Mobility & Safety Minister of Transport

11/5/2021 /A @ . /... /...

Bruce O’Brien Hon Poto Williams
Assistant Commissioner: Deployment Minister of Police

& Road Policing
..... [oaid ...
11/05/2021

Withheld under section 9(2)(a) of the Official Information Act 1982
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Minister’s office to complete: 0 Approved [ Declined

[0 Seen by Minister [0 Not seen by Minister

O Overtaken by events
Comments

Contacts

Helen White, Manager, Mobility and Safety, Ministry of
Transport

Jenny Cross, Manager, Criminal Justice Policy, New
Zealand Police

Withheg w ionS of the Official Information Act 1982
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LAND TRANSPORT (DRUG DRIVING) AMENDMENT BILL
DEPARTMENTAL REPORT - COVER BRIEFING

Passage of the Bill

1

In July 2020, the Government introduced the Bill. The proposed compulsory random
roadside drug testing regime allows Police to conduct random oral fluid tests at the
roadside to detect the most prevalent impairing illicit and prescription drugs. Delivery
of this regime is a key action under Road to Zero, the Government’s road safety
strategy for 2020-2030.

The Bill is currently before the Committee, which is due to report back to Parliamént
on 22 June 2021.

Public submissions on the Bill closed on 23 April 2021. The Committee received-188
submissions from a total of 173 submitters (15 submitters provided two-part
submissions or sent an attachment through as a second submission)x\T'"he Committee
also heard oral submissions from 23 submitters.

As advisers to the Committee, we are preparing'a@ Departmental Report (the draft
Report), which is attached for your consideration. This currently includes:

° a summary of submissions
° key issues raised in submissions

. departmental advisers™response to these issues, including recommendations
for amendments ta'the Bill

° advice on the two matters Ministers asked Select Committee to consider, and
on which we have briefedsyouypreviously [OC210026 / BR21/09 refers]:

o] the Order in Councilfprocess in the Bill to set and amend criminal limits
and blood infringement thresholds

o] whetherdrvers liable for an infringement offence following a blood test
should eontribute towards the cost of the blood test.

We heard asnumber of oral submissions on 6 May 2021 and Dr Helen Poulsen spoke
to the/,Committee again on 10 May 2021. We will therefore continue to refine the draft
reportefore lodging with the Committee by Friday 14 May 2021. This deadline is to
ehable the Committee to report back to Parliament by 22 June 2021.

The draft Report does not currently include a clause-by-clause analysis (which breaks
down submitters’ comments and our responses by clause). We will add that prior to
lodging with the Committee. This will be included as an appendix and will reflect the
key issues in the main report.

Submitters raised a number of concerns around oral fluid testing

7

Submitters raised a number of concerns with the Bill. One commonly cited group of
issues was in relation to the oral fluid testing regime, including concerns about:
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. the accuracy of oral fluid testing devices
° oral fluid testing devices not establishing impairment

. the sensitivity of oral fluid tests i.e. the cut-off thresholds in available devices
may be too sensitive to certain drugs

. the risk of false-positive test results, and the concern that any disproportionate
impacts on vulnerable road users could be exacerbated by this

. the risks of false-negative results and allowing impaired drivers to continue to
drive after a negative result

° people’s access to justice following a positive oral fluid test results(givensthe risk
of false positives).

Two changes to the Bill are proposed

8

9

10

Two changes to the Bill are proposed as a way0f partially addressing these issues.

The first proposed change, to amend the cfiteria)for appravingtoral fluid testing
devices, will be reflected in the Departmental'\Réport.

However, we require your consideration of the second proposed change. Police and
Ministry of Transport have differing views on the proposal.

Advice from the Expert Panel on orakfluid testing deyices

11

12

13

The Expert Panel on Prug Driving (the Ranel) has assessed five oral fluid testing
devices commercially=avalable in New Zealand that may be suitable for roadside
testing. These deviees‘ean detect the'most prevalent drugs used by New Zealand
drivers, including THC and methamphetamine. As the Panel has advised, these
devices do netdefinitively prove,the use of a drug or capture every instance of drug
use, and«alse positivestand false negatives are possible.

In additionsoften an oral fluid test will test for a class of drugs through a single
channel¥For example, ‘the oral fluid testing devices that detect opiates and sedatives
(benzodiazepines) have cut-off thresholds for each class of drug even though drugs
within thissclass may have different potencies. An oral fluid device could return a
positive “@piate” result for a number of opiates, but it will not indicate which specific
drug«Caused this result (e.g. morphine or codeine). Only a blood test will be able to
establish the specific drug in the driver's system.

ThesPanel has advised that oral fluid testing technology has advanced to a point that
some oral fluid testing devices might now be too sensitive for the purposes of the
proposed regime. However, this will depend on the device procured.

Proposed change - amend the criteria for the approval of oral fluid testing devices to
reference consideration of any relevant New Zealand Standards for oral fluid cut-off
thresholds
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The Panel has advised that there is an Oral Fluid Standard AS/NZS 4760:2019" that
recommends detection cut-off thresholds for oral fluid testing devices. These
Standards are most commonly applied to workplace safety but the Expert Panel
notes they may have relevance for roadside testing. The recommended cut-off
thresholds are generally accepted as indicative of recent drug use, rather than
historical use or accidental exposure that is unlikely to cause impairment.

Some commercially available oral fluid testing devices, although not all, are aligned to
oral fluid drug concentrations set in this Standard. Officials will include a
recommendation to amend the Bill in the draft Report. This recommendation will
ensure the criteria for the approval of oral fluid testing devices reference
consideration of any relevant New Zealand Standard approved under the Standards
and Accreditation Act 2015. Officials are working with PCO to determine how to best
give effect to this proposal.

This would strengthen the criteria for the approval of a device, which'could go some
way to mitigating concerns about the sensitivity of oral fluid tests. A devicewith*Cut-off
thresholds significantly below those recommended in the current Standarddare likely
to be too sensitive and would not align with the policy“intent.

Proposed change - specify in the Bill that elected blood'tests‘enly test for therdrug or class of
drug that returned a positive result on the oral fluid test

17

18

19

20

The oral fluid testing regime is an infringementfegime based,on an oral fluid test
result at the roadside. Given the coneems around theiaceuracy of oral fluid testing
devices and the risk that they may,produce false pasitive test results, an evidential
blood test was built into the proposed regime as.assafeguard.

Under the proposed regime, a,person can,elect to take an evidential blood test if they
wish to challenge the result/of their ora fluiditest. The regime also has mandatory
blood tests, for example, ifa.driver doeswnot satisfactorily complete a Compulsory
Impairment Test (CIT); after a crashy©r if a driver cannot undertake or refuses a CIT,
or a driver refuses an.oral fluid,testaDepending on their blood test results, the test
could exposesa driter to infringement or criminal sanctions for any qualifying drug and
blood test costs, or no sanctiontat all.

One optien‘that couldbe put before the Committee is to narrow the scope of the
elective blood testywhen a driver wishes to challenge the outcome of their oral fluid
tést/This elective blood test could be narrowed to test for only the drug(s) or
class(es) of drugs that returned a positive result on the oral fluid test.

We provide'separate Transport and Police comments on this proposal. We would
onlyprovide this advice to the Committee if you both supported this proposal. We
would present it as an option for the Committee to consider reporting back on, rather
than a recommendation from advisers. It is unclear whether this change is within the
scope of existing Cabinet decisions.

Transport comment

21

Transport considers this proposal to be an option for mitigating concerns about false
positives.

1 AS/NZS 4760:2019 Australian/New Zealand Standard - Procedure for Specimen Collection and the
Detection and Quantification of Drugs in Oral Fluid.
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22 The primary purpose of this elective blood test is to provide a safeguard for drivers
against incorrect oral fluid testing outcomes (i.e., devices are known not to be 100%
accurate). If oral fluid testing were as accurate as blood testing the elective blood test
may not form part of the regime.

23 We acknowledge this proposal would create two different approaches to blood testing
within the regime. However, we consider these tests are already serving very different
purposes in the regime.

24 Given a blood test can expose drivers to much harsher sanctions drivers may be
discouraged from electing a blood test. We expect most drivers will not challenge the
results of the oral fluid test and accept the $200 infringement fee and 50 demerit
points. Even with an information campaign about the regime it may be difficult for
drivers to fully understand the decision about whether to elect a blood test within
minutes of failing an oral fluid test.

25 Transport supports specifying in the Bill that elected blooddests,would teStenly=for
the drug(s) or class(es) of drugs that returned a positive result on the oral fltid test.
This would remove some of the disincentive and increase the likelihood of people
challenging the OFT results, which could go some waytesaddressing the concerns
about the accuracy of oral fluid testing devices a@ndsthe,risk of false\positives.

26 We also acknowledge this would prevent Rolice from identifying through an elective
blood test a driver who has consumed multiple impairing drugs not tested for, or
identified by, an oral fluid test. However, Wedo not expeet,a driver who has taken
multiple drugs to elect a blood test underthe currentregime either, given the harsher
sanctions the driver would be likelyto face if they~elected a blood test. The CIT
pathway (followed by a bloodstest) remains available if a Police officer has good to
suspect a driver is impaired.

27

Withheld under section 9(2)(j) of the Official Information Act 1982

Police Comment

28 Policg isrconcerned that this proposal may undermine the road safety benefits
delivered by the regime, and will not necessarily address the issue of false positive
results.

29 The Bill recognises that drivers who have consumed multiple drugs pose a much
higher road safety risk than those with a single drug, and Police does not think that
the proposal aligns with Cabinet’s intent to provide greater penalties to reflect this.

30 It is well established that the oral fluid test will only test for a maximum of six drug
classes, whereas the blood test analysis can identify a greater number of the most
prevalent impairing drugs. Restricting liability for the presence of multiple drugs
because a driver elects a blood test, ignores the greater road safety risk posed by
drivers who have consumed multiple drugs.
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It is unclear to what extent there may be an issue around driver reluctance to elect
blood tests due to the risk that other drugs may be detected. We do not have an
evidence base to enable us to understand the extent of the problem (if any) and to
assess this against the trade-off for road safety outcomes.

The regime is already complex and will be challenging for some drivers to understand
when the consumption of drugs and the combination of driving will make them liable
for an offence. We acknowledge that it may be difficult for drivers to decide to elect a
blood test within minutes of producing a positive result. However, we also recognise
that drivers face the same challenge under the alcohol regime.

Limiting blood testing to only one drug detected through an oral fluid test is likely to
impact on the effectiveness of our planned research and evaluation of the outcomes
achieved with the drug driving regime. By restricting the ESR analysis to only the
results of the failed OFT (1 drug type) will potentially undermine\the  ability to btild a
comprehensive data set to understand the extent and nature\of drug-use in drivers.
This could have consequential impacts in terms of fully upderstanding what
interventions are required for drug affected drivers or what changes or enhancements
are needed to the regime informed by such data.

Police believes that the Bill provides sufficient safeguards to efsure that any oral fluid
test used in delivering the regime will be as aecuratesas paossible, and will be
designed to avoid detecting those drivers who have inadvertently or passively
consumed drugs or whose consumption issnot recent and issunlikely to impair driving.
The additional proposal outlined in this briefing will provide,greater assurance around
this.

It is unclear what, if any, costs€fficiencies this proposal may have, including the
impact on the costs of blood tests These costs will not be fully understood until the
implementation of the regime.

Should the Bill be amended to givéeffect to Transport’s recommendation, Police will
need to effectively'manage any associated administrative complexity to minimise the
risk of additiopal legal challenges.
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Land Transport (Drug Driving) Amendment Bill

Introduction

1.  The Land Transport (Drug Driving) Amendment Bill establishes a new random
roadside oral fluid testing regime. The Bill aims to reduce road trauma and make our
roads safer by detecting and deterring people from driving after taking potentially
impairing drugs. Delivery of this regime is a key action under Road to Zero, the
Government’s road safety strategy for 2020-2030.

2.  The oral fluid testing regime would sit alongside the current compulsory impairment
test (CIT) approach to drug driving. Under the new regime, police officers would be
able to conduct random oral fluid tests at the roadside to detect the most prevalent
impairing illicit and prescription drugs. Oral fluid testing devices wilhdetect the
presence of drugs above a specific cut-off threshold built in to the testing device.
Police will be able to test drivers ‘anywhere, anytime’, con;istent with the existing
approach to drink driving enforcement.

3. The Transport and Infrastructure Committee (the Committee) received 188
submissions. Appendix 1 provides a list of submitters. )

4. A number of submitters commented on elen‘ﬁt‘sff e proposed regime at a high
level, or raised general concerns. We also hearda number of\concerns and
recommendations on specific matters ‘about the regime., Submissions also tended to
focus on specific issues, rather than thhe%ording o?&c‘fic clauses in the Bill. We
have therefore provided a summary of Submi ns, and then reviewed submissions
and provided responses by key thgne. Am iled clause-by-clause analysis

follows in Appendix 2.
5.  This report covers: )
a. issues rais;d in‘'submissions‘en Bill
b. departmental aﬁvisers’ response to these issues, including recommendations for

anqi;nents to th?ll 4
c.{ additional matters\proposed by advisers

>

d. advice gn two matters raised by Ministers:

i. the Oder in Council process in the Bill to set and amend criminal limits and
blood infringement thresholds

il="whether drivers liable for an infringement offence should contribute towards the
cost of the blood test.

6. The Bill had its First Reading and was referred to the Committee on 4 August 2020 by
the previous Government. The Bill was amended by a Government Supplementary
Order Paper (SOP) which was publicly released and provided to the Committee on 1
April 2020. The SOP added blood infringement thresholds and criminal limits into the
Bill.



Land Transport (Drug Driving) Amendment Bill

A number of submissions were made prior to the SOP. Some concerns or
recommendations are therefore addressed through the amendments made in the
SOP. Where this is the case, this is made clear in our commentary.

The recommended amendments to the Bill are subject to Parliamentary Counsel Office
(PCO) advice concerning how to best express each recommendation in the legislation.
In addition, PCO may include in the revision-tracked version additional minor
amendments to the Bill that are:

a. a consequence of implementing a recommendation in this report
b. that are necessary for the overall coherence of the legislation, or

c. are necessary editorial, minor or technical changes (for example spunctuation,
spelling and typographical corrections). '\

Overview of the regime

10.

11.

12.

13.

14.

Random roadside oral fluid testing and the CIT v@rm the basis of a broader drug

driving testing regime, which also includes drdg testisig for hospitalised drivers and

drivers who have injured others in a crashAT he Bill proposes,that the offence and

penalty regime for hospitalised drivers/ aﬁvers Wh&ﬂe Injured others in a crash

be aligned with the oral fluid testing,regime: *
[

9
The new regime will enable F:olice to test a mUch larger number of drivers each year
for drug driving, which willrc'ease detection‘and deterrence of this high-risk

behaviour.
r~ </ J

The oral fluid test is exp@d to de&he most prevalent legal and illicit drugs used
by New Zealand d%rs: THC (the-psycho-active ingredient in cannabis),
methamphetamine, Benzodiazepines (sedatives) MDMA (ecstasy), opiates (e.g.

morphine).and ¢ogaine.?
, \

A driver wﬁo' ceives a?gative result on a first or second oral fluid test will usually be
fre€ to gowDrivers-whe receive two consecutive positive oral fluid test results will incur
an infringement peyty, aligned to the drink driving infringement penalty.

Drivers whoseceive two consecutive positive oral fluid test results can elect to
undertake amevidential blood test. Depending on the levels of drugs in their blood
sample, they could receive no sanction, or an infringement or criminal penalty (refer
Figure A1 below).

The Bill extends the existing medical defence to drivers who have taken prescription
drugs in accordance with their prescription and any instructions from a health
practitioner or from the manufacturer of the qualifying drug.

1 At present, hospitalised drivers are only tested for drugs in Schedule 1 the Misuse of Drugs Act

1975.

2 This will be subject to the availability of appropriate devices identified through the Police
procurement process.
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20.

21.

22.

23.

produced. A driver who produces a positive result on two consecutive oral fluid
tests will be liable for an infringement offence.

b. blood infringement thresholds will determine the level at which a driver receives an
infringement offence following an evidential blood test.

c. criminal limits will determine the level at which a driver receives a criminal offence
following an evidential blood test.

Blood infringement thresholds and criminal limits were included in the Bill through the
SOP. These thresholds and limits for 25 impairing drugs were recommended by an
Independent Expert Panel on Drug Driving (the Expert Panel)*. The criminal limits
were not included in the Bill at the time of introduction due to delays‘in establishing,
and therefore receiving advice from, the Expert Panel.

In recognition of the additional road safety risk of driving aﬁﬁ:suming multiple
drugs (or drugs and alcohol), the Bill also introduces an infrin ent combination
offence and a criminal combination offence, which wolld apply when.a driver has
consumed more than one substance. \ &

Compulsory referrals for assessment to drug g(n or rehabilitation programmes
would be required for second criminal offences in'some situations and all third and
subsequent criminal offences, in line wilwe current Yoach to alcohol offences.

Police will also provide drivers who ceiye an w% nt penalty with information on

drug-related health services.

/
Summary of Submissiort (
Y %/ ot

24.

25.

A total of 188 sub: iSsions were reckd on the Bill from 173 submitters (15
submitters pravided two-part submissions or sent an attachment through as a second
submission). The €ommittee also heard oral submissions from 23 submitters.

41 subgﬁi ns were r@ved from organisations, non-government organisations,
charities and/or trusts; %

a. 7 submissie me from health service providers, of which, 3 were health service
providers‘for Maori.

b. _S.submissions came from medical member organisations;
c. “.submissions came from health, safety and/or political advocacy groups.

d. 3 submissions came from drug-related advocacy groups, including the New
Zealand Drug Foundation and Community Action on Youth and Drugs (Auckland
and Morrinsville).

4 The Expert Panel includes members from the fields of toxicology, pharmacology, pharmacy,
medicine and biochemistry.
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e. 3 submissions came from advocacy groups for the legalisation of cannabis.

f. 2 submissions came from road user organisations, the Road Transport Forum and
the New Zealand Automobile Association;

g. the remaining 14 organisation submissions included submissions from Te Rlnanga
o Ngati Whatua, the Hamilton City Council, New Zealand Law Society, New
Zealand Police Association and Office of the Privacy Commissioner.

26. An additional 137 submissions were received from individuals. The full list of
submitters is attached as Appendix A.

27. 86 submissions were opposed to the Bill. Equally, 59 submissions supported the Bill
and a further 22 supported the intention of the Bill to reduce drug-related.harm_ on New
Zealand’s road. However, many of those in support, or in supportof the intent, had
concerns or recommended changes to the BiIll. y,

28. 16 submissions did not clearly support or oppose the Bill.

Key matters raised by submitters / )

29. The key issues raised by submitters canbe g%{ed around the following key matters:

a. general concerns about the scienthmderstanm\f drug impairment
b. oral fluid testing devices, ificluding:
i. accuracy of oral ﬂQestlng and@sk of false positives and false negatives
ii. oral fluid testing )ces not establishing impairment
ii. drug sﬁ}ung
C. cannabis testl(

4

d. ﬁs and pen&s and taking a harm minimisation and health based approach
to‘drug driving

e. blood infringement thresholds and criminal limits

f. NZBiIll of'Rights Act 1990 (BORA), including concerns about the medical defence
and access to justice

g. implementation and deployment

h. disproportionate impacts to specific communities including Maori and Pacific
peoples and young people

i. monitoring and evaluation.
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General concerns about the scientific understanding of drug impairment

30.

31.

32.

33.

34.

Several submitters raised concerns about the lack of scientific research on drug
consumption and impairment. A number of submitters highlighted that the relationship
between drug use and impairment is more complicated than it is for alcohol. For some,
this concern was sufficient to recommend the regime as designed is not implemented
until there is a better understanding of this relationship between drug use and
impairment.

For example, the NZ Drug Foundation noted that “for most illicit substances, there is
no clear established linear correlation between when a person takes_a drug, how much
they take and their level of impairment”.

Another submitter indicated, “unlike alcohol, dose-performance, relationships for other
drugs are not well established.” &

These concerns are reflected in the advice from the EXpert Panel, whichhadvised that
setting specific limits is not an exact science. For anyQ/en individ&e effects of a
drug dose will be different, and will depend on fa\:gs(such as the route of
administration, time since the last dose, the cumulative effeCt of,previous doses and
the ability of that individual to eliminate the drug from their body. And that this
relationship for most drugs is more diffic determing than it is for alcohol.

Many submitters raised this concern about cannabis,in particular and focused more on
oral fluid rather than blood copCentrations (th€se specific matters are touched on in
more detail in the sections elow). (

Departmental response (/5 ot

35.

36.

37.

Officials acknowledge tlfeﬁ'elations}ip tween drug concentrations in bodily fluid and
impairment is m’or‘e\jfﬁcult to‘ﬁt:blish than the similar relationship for alcohol. This
makes determiniing/appropriate infringement thresholds and criminal limits for the
regime ;fﬁcult.

/

However, thiere are ‘a,nimber of illicit and prescription drugs which impair driving ability
and.increase the risk of crashes on our roads. Drivers in New Zealand are using these
drugs’and driv?rSand the current deterrence approach is not as effective as it could
be. Only, 26 percent of New Zealanders think it is likely they will be caught drug driving
versus 60rpercent for drink driving.®

It is important to note that an infringement offence at the roadside is based on the
presence of a drug above a cut off threshold built in to an oral fluid testing device. This
test will not establish the specific level of drug in the driver's system or guarantee
impairment. Rather, testing devices will be procured that have cut-off thresholds that
are indicative of recent use to avoid capturing drivers with low levels of drugs in their
system which are unlikely to be impairing.

5 Starkey, N., and Charlton, S., The prevalence and impairment effects of drugged driving in New
Zealand, University of Waikato, (2017).
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38.

39.

40.

41.

The Expert Panel provided advice on criminal limits and blood infringement thresholds
— this ensured independent experts informed key elements of the proposed regime.
The Expert Panel’s recommended blood levels are based, where this is possible, on
limits set in other jurisdictions, drug concentrations in impaired drivers in New Zealand,
data from scientific literature and take into account policy objectives of the regime. The
Expert Panel’s advice in relation to oral fluid testing is covered in the section below.

This approach sets blood infringement thresholds at a level where there is a risk of
impairment and avoids penalising drivers who have small amounts of a drug in their
system from accidental or passive exposure or past consumption. Criminal limits are
set at a higher drug-blood concentration than blood infringement thresholds, reflecting
a higher level of confidence that the driver is impaired.

This does not prove that each individual driver is impaired, but theyregime targets only
drivers with high enough drug concentrations in their bodily fluiddhatthey are likely to
be impaired. While the relationship between consumptionﬁnd impairment is.clearer for
alcohol, the alcohol testing regime does not prove that-each individual driver’is
impaired either, only that their breath or blood is above& specific alcehol
concentration. %

The proposed regime will detect, remove fro@?road, and penalise drivers with drug
concentrations that are likely to be impairingyand therefore, aeross the population,
increase the overall crash risk). This régime is also expected to deter other drivers
from engaging in this high-risk behaviour \Z

Recommendations \ O~

42.

We do not recommend s:%ntial changeso the overall structure of the regime.

Oral fluid testing d/lces\ T

43.

44.

Roadside oral ﬂwd testing'is the core element of the proposed regime and therefore
recei he most attentiomrfrom submitters. Comments and recommendations in this
sectlon Cc

a. Accuragy of oralfluid testing
b. The timetaken to test at the roadside
c.( Drug switching

Submitters also commented on the potential disproportionate impacts of the regime,
implementation and deployment, and BORA concerns, including access to justice.
These matters are covered in separate sections below.

Accuracy of oral fluid testing

45.

The accuracy of oral fluid testing devices was one of the most common issues raised
by submitters, with over 60 references in submissions. The Office of the Privacy
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46.

47.

48.

49.

Commissioner noted: “there is also a further risk that the detection of drug presence
itself will be inaccurate”’.

This view was shared by a number of submitters:

a. “Road-side testing devices used to detect drugs are much less accurate and
reliable than alcohol breath testing.” - Royal Australian and New Zealand College
of Psychiatrists

b. “Te Rdnanga o Ngati Whatua conditionally supports oral testing but express
concerns around the effectiveness and accuracy of oral fluid tests. In particular, the
potential for false positives, inability to detect synthetic substances, determine
impairment, or when the drugs were taken.” - Te Rinanga o Ngéati \WWhatua

c. “False positives may occur in as many as 10% of samples. Though the proposal to
require a second saliva test will reduce this risk. A fals; positive could fead to"an
unjust outcome for an individual who has not consumed drugs but has réceived
two positive tests.”— NZ Drug Foundation

d. “We have previously expressed concerns aboutsthe reliability of yal swabs: current
devices show a high number of false poﬂej falsernegativés” NORML New
Zealand

Submitters were most commonly concﬁﬁd about general inaccuracy or the risk of
false positives, i.e., the risk that a dévice incorreetly p. ces a positive result leading
to the driver being liable for an infrngement ce,

However, some submitters also noted the risk of false negatives (i.e., the risk that a
device incorrectly produeesia negativ€ résultivhen a driver has oral fluid levels that
exceed the cut-off w in the.device). The NZ Drug Foundation submitted: “As
many as 13% of tes returnya.false negative test. This means that a person may
be sent on thetf y.even thoughthey had consumed one of the drugs tested for, at a

level that was impaliring.”,
’ 4
A smdg‘:umber of svitters supported the reliability and accuracy of oral fluid

testing ices.

Time taken t® test atwoadside

50.

51.

52.

A number of Submitters raised concerns with time taken to conduct a roadside oral
fluid test. This concern about time sometimes explicitly referenced BORA concerns
andhhoWw this infringement on their freedom of movement was not justified.

Te Runanga o Ngati Whatua submitted: “We also express concerns regarding the
length of time that random drug testing would take, and how this infringes on the
driver’s and passengers’ journey in relation to the Bill of Rights.”

The Royal New Zealand College of General Practitioners also suggested: “the
cumbersome nature of the testing framework means that selection of testing targets
will be up to individual officer discretion, rather than by an ‘everyone gets tested’
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approach as happens in a road-block testing protocol for detecting alcohol-impaired
driving”.

Drug switching

53. Six submitters raised concerns that that certain drugs such as synthetic cannabis,
synthetic cathinone and hallucinogens are not listed in the SOP and would likely not be
picked up by oral fluid testing devices. These submitters were concerned that this
might lead substance users to ‘switch’ from more readily detectable drugs to other
harmful substances such as synthetic cannabinoids to avoid detection.

54. Community Action on Youth and Drugs submitted: “we are concerned that substante
users may intentionally use synthetic substances if they believe theywillinot be-picked
up by an oral fluid drug test”. Similarly, the NZ Medical Association‘commented: “A
possible unintended consequence of the proposed Bill cou)%sto encourageypeople
who use cannabis to switch to more harmful substances such'as synthetic
cannabinoids to evade detection by roadside oral drug testing”. \

Departmental response ?

55. Following Royal Assent, Police will undertake a tender process to identify and procure
an oral fluid testing device that will mee oth legislative.and Police operational
requirements. In assessing oral fluid test devices; :Jihge of factors will be
considered, including accuracy an sts

56. The Bill provides that the oraldluid testlng d{ces | be gazetted following approval
by the Minister of Police. B€f re approwﬁ adevice the Minister of Police must:

a. consult with the Minister of Trangport and the Minister of Research, Science and
Innovation Xt )\

>
b. have regatd 16 t& accuracy\of the device

c. be satisfied that th device will only return a positive result if it detects the
preseﬁg of a qualif drug at a level that indicates recent use.

57. Oneé the Minister has approved a device, this will be notified in the Gazette, along with
the in built cut-o esholds in the device, which will provide transparency.

58. The Expert Panel has advised that there is an Oral Fluid Standard AS/NZS 4760:2019¢
thatrecommends detection cut-offs for on-site devices and laboratory analysis. These
Standards are most commonly applied to workplace safety but they are relevant for
roadside testing. The recommended cut-off thresholds are generally accepted as
indicative of recent drug use, rather than historical use or accidental exposure that is
unlikely to cause impairment.

6 AS/NZS 4760:2019 Australian/New Zealand Standard - Procedure for Specimen Collection and the
Detection and Quantification of Drugs in Oral Fluid.
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59.

60.

61.

Including a reference to relevant New Zealand Standards in the Minister of Police’s
approval criteria would strengthen the above criteria.

A number of further safeguards have been built into the regime to mitigate the
concerns about oral fluid testing, including:

a. the procedural safeguard of requiring drivers to take and have two consecutive
positive oral fluid test results before being liable for an infringement offence

b. the sanction for failing two oral fluid tests is an infringement notice, not a criminal
sanction

c. drivers having the option to elect an evidential blood test if they wish to disputedhe
result of an oral fluid test

d. requiring the oral fluid drug concentration thresholds built'intd any apprevedworal
fluid testing device to be published in the Gazette notice roving the device

e. providing a medical defence pathway for oral fluid infringement fidtices that does
not require a blood test N\

f. the compulsory impairment test (CIT) pathwa %ains In place, and Police officers
are able to require drivers to undertake ‘a, CLI¥if there is good cause to suspect a
driver is impaired by drugs. §

These safeguards satisfied the Attor! Genera he Bill is consistent with the
New Zealand Bill of Rights Act'1990.7

/ 'a
Accuracy of oral fluid testing
A )

62.

63.

64.

We acknowledgg theweoficerns of &b itters around the accuracy of the oral fluid
testing devices and¥cognise‘{q:t accuracy rates do vary according to devices.
However, we al§o smote that oral fluid testing devices are becoming increasingly
accura’p Fer instance, recenisstudies have shown very high results for accuracy in
correctly& cting the %ence of some drugs (over 90 percent). In Australia,
accuracy'Has been réported as high as 99 percent. Nevertheless, we recognise that
due'to the natu%f’;he' testing technology, the risk of false positives and false
negatives cannot be entirely mitigated.

Oral flaidstesting devices are manufactured with ‘cut-off’ thresholds for the detection of
the"presence of drugs in oral fluid. These built-in thresholds reduce the risk of
penalising drivers who have low residual levels of a drug in their saliva that are unlikely
to impair driving. These low levels can be caused by a number of factors including
passive or accidental exposure to drugs, previous, but not recent, use, or consuming
doses of prescription or over the counter medicines that are unlikely to impair driving.

Before approving a device the Minister of Police must specifically have regard to the
accuracy of a device. As mentioned above, the regime also includes the safeguards of

7 Report of the Attorney General under Standing Order (1) on the Supplementary Order Paper on the
Land Transport (Drug Driving) Amendment Bill. This was presented to the House on 20 April 2021.
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65.

66.

67.

requiring two consecutive positive results and an elective blood test. These safeguards
limits the chance for a false positive result and allow a driver to challenge the result of
an oral fluid test if they believe it is a false positive.

The method of testing delivery can also impact false positive rates. For example, a
significant proportion of false positives reported are due to operator error rather than
device error. A comprehensive training programme for Police staff will ensure the
effective delivery of oral fluid testing.

We also acknowledge that there may be some variation in the sensitivity of devices in
being able to distinguish between drugs with similar chemical structures (e.g. different
types of benzodiazepines), which could also lead to false positive results. The ability
for a device to test for the qualifying drugs identified as most prevalent’(e.g. THC;
methamphetamine, MDMA, opiates, and benzodiazepines) and aecurately distinguish
between these different drugs will also be key consideratio,ns during ‘procurement.

We also acknowledge the concern about false negatives. The €IT pathway remains an
option for police at each roadside stop. If the officer Has/good causé&to-suspect a
driver is impaired then the driver can be requiredto undergo a Cﬂ}his approach
enable police to detect impaired drivers who pese'a yety risk even/if they have
consumed a drug not tested for on the oral @tft or thé\test produces a false
negative result when a driver is impaired.

Time taken to test at the roadside \ \\

68.

69.

70.

Police will determine the exact tes’t\ﬁ'lg proc Ime required to deliver a test as
part of the implementation’planning foII@he Bill's enactment. Police will need to
consider a number of factors, including the type of device procured, the number of
drugs tested, and whatother road«saféty activities Police conducts as part of the
vehicle stop (for exm, procedurahchecks of licence and registration and drink
driving enfor th

/
Based on the technology currently available, the administration of the initial oral fluid
test could'take betwe o to five minutes. However, the timings are indicative only,

and are é ely dependent on the device used and the number of drugs tested for. The
timings also Q include the delivery of other road safety activities.

Drivers whoseceive a negative result on the first oral fluid test and are not required to
underdo a CIT are likely to only be detained for a short period while awaiting the initial
oralfluiditest result. Drivers who receive a positive first test and are either required to
undergo a second test, or who receive two positive tests and elect a blood test, or who
are required to undergo a CIT will be detained for a longer period of time.

Drug switching

71.

We acknowledge the concern that testing for some qualifying drugs may encourage
some people to switch to a different drug. The proposed regime is intended to address
the harm caused by the impairing drugs deemed to be most prevalent and highest risk
in New Zealand drivers.
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72. The provisions in the Bill enable the regime to adapt to changing drug use patterns
over time (e.g. additional drugs could have blood criminal limits and infringement
thresholds set in Schedule 5). The Bill also enables the Minister of Police to approve
new oral fluid testing devices. As technology improves and tests can test for a wider or
different array of drugs, these devices can be approved for use in New Zealand.

Recommendations

73. We recommend amending the criteria for the approval of oral fluid testing devices to
include a reference to consideration of the cut-off thresholds specified in any relevant
New Zealand Standards approved under the Standards and Accreditation Act 2015.

Cannabis concerns

74. 54 submissions raised concerns about cannabis, substantially more than any.other
drug. Some submitters recommended removing cannabis from,oral fluid testing or the
drug driving regime entirely. Concerns raised tended 4o be in relation.to:

a. The time taken for cannabis to leave a person’system and the%fore the
relationship to impairment and oral fluid <ﬂj}

b. Passive exposure to cannabis

c. Medicinal cannabis use \ \

Cannabis in bodlily fluids and the link togfnpgment &

75. Many submitters raised c&ms about the length of time cannabis might be
detectable in a driver's'bodily fluidaSeme submitters raised concerns about cannabis
remaining detectable lood ofteralifluid for many weeks after consumption, where
there is very li yisk of impairment. Many submitters highlighted this concern in
relation to.chronic/6r regular users of cannabis.

76. The NZ rug Foundat*& indicated: “Oral fluid THC concentrations can also remain
high for several gdays\One study tested THC in subjects who use cannabis heavily.
They.found the 'drug jat levels that would result in an infringement fee 150 hours (six
days) after Ia&ee. Even someone who has never used cannabis before may test
positivedin @ saliva test up to 12 hours after consuming the substance”.

77. Somessubmitters also suggested that cannabis did not impair driving. It should be
noted that many submitters both in support of and with concerns about the regime did
acknowledge the potentially impairing effects of cannabis consumption.

Passive exposure

78. Some submitters raised the concern about passive exposure to cannabis and whether
this could result in detection and therefore penalties under the proposed regime. For
example, the New Zealand Law Society submitted “it is unclear whether inhalation of
cannabis smoke by a person present when others are smoking it could create a low
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level of relevant chemicals in the body’s fluids. In such cases it may be possible the
oral fluid test produces a positive result for drugs in circumstances where the driver
has no moral fault’.

Medicinal cannabis

79.

80.

81.

Some submitters wanted further protections for medicinal cannabis users or were
concerned about non-psychoactive medicinal cannabis leading to failed oral fluid or
blood tests. The NZ Medicinal Cannabis Council recommended “because of
considerable uncertainty regarding impairment, patients using cannabis derived
medicines according to their prescriber’s directions should explicitly be protected in
law, not be prosecuted and required to provide a defence.”

NORML New Zealand supports “making a legal defence available'te patients using
cannabis products medicinally and acting under the directions oftheir physiCian,
consistent with the approach taken for other legal medicines.”

Other submitters recommended that CBD oil based medicinal products should be
excluded from the proposed regime.

Departmental response Q/

Cannabis in bodily fluids and the link to impairm

82.

83.

84.

85.

86.

)
DRAN
The Expert Panel advised thatthe,potential mg effects of cannabis on driving
include disorientation, altered sense of ti i1stance, lack of concentration,
difficulty in thinking, loss ordination@ased reaction time, lateral travel and
impaired sustained vigilance! :

Drugs are detectabﬁs e shortestitime in oral fluid and blood, and are detectable
for a longer peﬁy inyurine, andeven longer in hair samples. The Expert Panel
indicates that “itthaS been claimed that cannabis use can be detected in biological
fluids ﬂQeeks after vse. This is not true for the detection of THC in oral fluid or
blood”.

Forfnost driv rs, blood THC concentrations are likely to drop below the criminal limits
and infringem thresholds in the Bill within a few hours. However, this could be
longer for ¢hronic cannabis users.

Of then523 drivers found to be impaired by Police through a CIT, who were found to
have only cannabis in their system, 25% had THC blood concentrations less than 3
ng/mL (the THC criminal limit) and 10% had blood concentrations less than 1 ng/mL
(the THC blood infringement threshold). This illustrates the variability of THC
concentrations and the potential for impairment even at blood levels below the Expert
Panel’'s recommendations. Other jurisdictions have thresholds in place ranging from 1
ng/100mL to 9 ng/100mL.

In making its recommendations the Expert Panel has attempted to balance these
competing concerns about detecting impaired drivers (some may have low drug blood
concentrations) and avoiding capturing drivers who are unlikely to be impaired.
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87.

The blood infringement threshold in the SOP is intended to avoid capturing drivers with
low levels of THC in their blood that are unlikely to impair driving. The same intent will
inform the procurement of an oral fluid testing device. As indicated above, an approved
oral fluid testing device will have an in-built cut-off threshold that avoids detecting low
levels of a drug that are not associated with recent use.

Passive exposure

88.

89.

The Expert Panel has advised that it is unlikely that passive exposure to cannabis
smoke under realistic exposure conditions will result in a positive oral fluid test at the
roadside. Officials expect the cut off thresholds in an approved oral fluid testing device
will avoid capturing people who have had only passive exposure to/Cannabis.

In some extreme situations, passive exposure could lead to asubstantial inhalation of
cannabis and therefore elevated blood and oral fluid Ievel; In these rare sittations,
the person is also likely to be at risk of impairment and should'not drive.

Medicinal cannabis

90.

91.

92.

93.

It is not always clear whether a submitter re encednedicinal cannabis is limited to
pharmaceutical cannabis, or any cannabis‘pr (raw or processed), being used to
treat a medical condition.

The SOP adds an alternative medicalﬁnce pathmr drivers who fail an oral fluid
test if they are taking their medicat'\on as pre ed, This new pathway would not
require a driver to take a blg‘d test. How: ey would be suspended from driving

for 12 hours. They would e to provide proof of a current and valid prescription after
the infringement offence ﬁ iSsued(

If a driver is prescribhia medicinakcannabis product that is psychoactive and contains
THC, then uséfs f this medicine may be advised not to drive after consumption. A
driver wha,is adviséd that they are able to drive on their prescription, who
subsequently. fafls angeral fluid or blood test, could utilise the medical defence
pathw%rovided bl;% Bill.

The Expér’t Panel advised that “CBD-based medicines have legally restricted, low
concentrations'ef THC that will not result in impairment, positive oral fluid tests or
blood THC¢oncentrations.”

Recomméndations

94.

We d6 not recommend THC is treated differently to other drugs under the regime and
so have no THC-specific recommendations.

Offences and penalties

Harm minimisation and health-based approaches

95.

Many submitters supported a harm minimisation approach to drug driving. This
included suggestions to shift from an offences and penalties approach to a health
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96.

97.

based approach, expansion of rehabilitation programmes, increased and earlier health
referrals and education about drug driving and the new regime.

For example, the NZ Medicinal Cannabis Council recommended “education and
proactive health responses ahead of deterrence and/or punitive measures.
Alternatives to penalties particularly for rangatahi (young people) and first-time
offenders should be considered’.

A similar view was reflected in a number of submissions:

a. “We recommend a health referral pathway is offered from the first infringement or
offence” - Te Oranga Branch - Maaori Women's Welfare League

b. “Health-based interventions for drug driving should occur far gatliér on, perhaps
even starting at a person’s very first infraction under the legislation. A stepwise
tiered approach could be used whereby alternatives to/ines, such as thewgption to
attend an education and/or counselling session or to underake community service,
could be offered for a first-time infraction.” - Royal/New Zealand,College of General
Practitioners

should be avoided at all costs, as such\coi uence$ have hugely detrimental
effects on the communities most at fis: e also'believe that above all else, drug
consumption should be treated as%ealth issu o{a criminal one. This is why
we are recommending that healthueferral pathw occur sooner rather than later.”
- YES2020

c. “Ataminimum, we believe that imprisonﬁi/;‘w charges;) criminal charges

d. “Although we do not ort the ch ce to take drugs while driving there will need
to be a future focus on ab//ltatlng g users. There are many rehabilitation
programmes o ffer is lmpon‘ant to inform the public about the proper treatment
available a aglng rs, especially the ones that are seen as a
danger, t gfthlpate in these programmes and get the help they need.” -

Rangatahi Gr

Penalties areww Q

98.

99.

A few'submi considered the infringement penalty to be too low, or indicated that
the oral fluid/esting pathway should lead to more serious penalties, rather than being
subject toraminfringement regime only. For example, one submitter noted that the
approach,to roadside testing for drugs appears to take a softer approach to offending
than for roadside alcohol testing (where a driver may be liable for a criminal offence).

This view was rarer than the support for taking a harm minimisation, health-based
approach to drug driving.



Land Transport (Drug Driving) Amendment Bill

Departmental response

Harm minimisation and health-based approaches

100.

101.

102.

103.

104.

105.

106.

107.

108.

The roadside oral fluid testing regime is an infringement regime only. This approach
was taken to limit the risk of drivers receiving criminal penalties for drug impaired
driving while deterring this high-risk behaviour.

As part of a health-based approach, there will be opportunities to refer some drivers to
appropriate services to address the underlying causes of offending, or reoffending, and
improve outcomes. The Bill currently provides for compulsory referrals for assessment
to drug education or rehabilitation programmes for some second criminal offencessand
for all third and subsequent criminal offences. This is the approach'currently taken with
alcohol and drug driving offences.

However, officials acknowledge concerns that the Bill doegnot specifically provide a
response for drivers who receive infringement offencespin particular repeat
infringements. The current intent is for Police to provide contact information to drug
and alcohol referral services for drivers when issuing i ﬁingeme%ices.

Subject to the availability of appropriate serv%?nd programmes, there may be
further opportunities for Police to provide.more targeted«information to drivers or refer

drivers to specific support services. X

Officials explored the option of a.health=based-alternative to an infringement offence
with the Ministry of Health. :

The existing system of dn%lated refe(al and treatment services is not designed to
best support many of thetJ rs who are likely to receive an infringement offence,

i
where a drug(s) ma)tg& nsumed recreationally, as opposed to being symptomatic of
an underlying g?}g dependendty issue which would benefit from a health intervention.

Alcohol and otheré'ug assess;nent and treatment centres are under considerable
resourging pressures. increase in referrals would add further pressure to the
availabs&of these services. A pathway for drivers who receive an infringement
offepCe into the /current system risks a high-volume of people who do not experience
serious drug-related’harm taking the place of individuals who are experiencing more
serious drugsand-alcohol related harms. This may mean individuals who are more
likely 16 benéfit from existing treatment programmes miss out or experience further
delays.

Ministry of Health, Ministry of Transport and Police officials support improving health-
based pathways. However, the development and implementation of appropriate
services, referral pathways and processes across several sectors would be required to
support drug referrals for infringement offending, including health, police and justice.
This scale of change is not possible on the current timelines of the Bill.

Officials have also recommended that Ministers consider further health-based harm
minimisation approaches to drug driving once the regime has been operational for a
period of at least 12 months.
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Penalties are too low

109. The proposed regime creates single drug and combination infringement and criminal
offences. The penalties associated with the single drug offences are aligned directly
with the alcohol offences in the Act. The combination offences are higher in recognition
of the higher crash risk associated with consuming multiple impairing substances.

110. The Ministry of Transport is in the process of conducting a wider review of road safety
offences and penalties. This will include consideration of the appropriateness of the
proposed drug driving infringement offences. In the meantime, we consider alignment
with the existing alcohol offences is the most appropriate approach.

Recommendation
111. We do not recommend any changes to the drug driving off’ences and penalties.

112. Note that officials will progress two pieces of work alongside the introductioniof the
proposed regime:

a. The Ministry of Health will explore options for ex?nding drug’zh alcohol related
referral pathways and services.

b. Transport will lead a review of roaﬁafety offences and.penalties

Blood infringement thresholds and crimgalimits

\

Including blood limits in the Bill Q C

113. Blood infringement~%r ds and eriminal limits were added to the Bill via SOP,
released on 1 April 202T. A nuMsubmissions were made prior to this date and
commented oh the )ack of criminal limits and blood infringement thresholds.

114. The Insiranee Louncikof New'Zealand noted: “not having “Schedule 5” included with
the dment Bilkis an oversight as knowing the list of drug substances and the cut-
off thresholds linked toympairment will be important to those commenting and
supperting the Amendment Bill.” Unfortunately a number of submitters made or
finalised themnission prior to 1 April 2021 and were in a similar position to the
Insurante Council.

115. One ofithe key suggestions in the Attorney-General’s Section 7 report on the Bill was
to include blood infringement thresholds below which the presence of a qualifying drug
would not be an infringement offence. Some submitters, the New Zealand Law Society
for example, endorsed this position.

Specific blood levels

116. Only a few submitters commented on the specific blood levels recommended by the
Expert Panel. One submitter strongly supported the 3 ng/100mL criminal limit for THC
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while another submitter indicated this level was too low and suggested research
indicated an appropriate level for THC would be in the range of 7-10 ng/100mL.

117. Community Action on Youth and Drugs submitted: “We are concerned that in the case
of some drugs, the specified ‘tolerance’ blood concentration levels are too high and
may increase the chances for an individual to have used a qualifying substance, drive
whilst impaired and still ‘pass’ without penalty.”

Impairment testing and the CIT

118. A few submitters supported the intent of the regime but recommended a specific test of
impairment, rather than bodily fluid thresholds alone, to determine liability for a drug
driving offence. Often this referenced a version of the CIT or a request for research
into improved means of determining impairment.

119. For example the New Zealand Automobile Association strgngly supported the
proposed regime, but noted: “we believe there could b&yalue in reviewing the current
CIT test and considering if there are alternatives for judging impairment that could be
more effective or practical for use in the field by Polic/eofficers”. W‘S

120. Mostly this concern was raised in relation to{ive receiving a positive oral fluid test
result while not being impaired. However.some 'submitters were also concerned about
drivers receiving a negative result on ﬂ(zod or oralfluid’test while they were impaired
and being permitted to drive. This may o¢cur when, dr; \:oncentrations in bodily fluid
are low while the impairing effects,\or after—a@s‘qf the drug are still impacting the

brain.
Departmental response } C

Including blood limits in the\i* \

121. The majority of submitters concerns on the inclusion of criminal limits in the Bill have
been addressed thro the SOP. Criminal limits and blood infringement thresholds
for 25%iring drugs now included in the Bill.

122. Théfelevant offence provisions have also been amended to indicate that the presence
of a drug bek&e blood infringement threshold would not be an infringement offence.

123. Followingstheéschanges proposed in the SOP, the Attorney-General has revised his
adyvice,and is satisfied the Bill is now consistent with the NZ Bill of Rights Act (BORA).

Specific bloed levels

124. The Expert Panel used data from the scientific literature, considered statutory limits in
overseas jurisdictions, and used New Zealand data on drug blood concentrations in
road traffic crashes to develop its recommendations.

125. The Expert Panel has also been guided by the policy intent and outcomes set by
previous Ministers, to avoid capturing drivers with low levels of a drug unlikely to
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126.

127.

128.

impair. For prescription medicines, the Expert Panel has also considered what dose of
the drug is known to impair, the maximum dose of the drug that may typically be
prescribed, and the blood concentrations expected from such a dose.

We acknowledge the complexity and uncertainty the Expert Panel faced. We consider
the approach the Expert Panel has taken provides us with the best available estimates
for criminal limits and blood infringement thresholds.

The Expert Panel also noted in its report the 2005 meta-analysis that referred to THC
concentrations of 7 to 10 ng/mL. It is important to note that this particular reference
refers to THC concentrations in serum (which is a component of blood). When testing
whole blood, which is what ESR does when carrying out a blood test, the equivalent
THC concentration is half as much as in serum. That is, the THC ebneentration of 7%
10 ng/mL in this study is equivalent to a THC concentration of 3.5 5,ng/mL in whale
blood. This lower number is what should be compared to any otlier THC level
references in the Expert Panel’s report. 4

The Expert Panel also refers to a number of more re€ent.studies to‘inform its final
recommendations, some of which have indicatedsmpairment ocﬁh)at lower THC

levels than suggested in this study. Q/ /

Impairment testing and the CIT

129.

130.

131.

132.

The CIT will continue to be a pathwayhilable towpoli \ofﬁcers. Our current
approach to deterrence though; wl\ich relies e'CIT alone, is not as effective as it
could be at deterring the high-risk behavi drug driving. Only 26 percent of New
Zealanders think it is likel y.will be caught drug driving.

The practical limitations 291e CIT restriCt how many tests can be carried out each
year. CITs take considerable timestajperform, require the driver to be moved to an
appropriate | ajon to perform‘thétest, and can only be carried out by specially

trained officers. \/
y 4

The cagrent CIT regim%ill complement the proposed regime and will remain an
importantwoad safety\toel where a driver is visibly impaired or where an officer has
good cause t suspect that a driver is driving after having consumed drugs that are not
tested for oh amoral fluid test. This is important given that an oral fluid test will only be
able to detect the presence of 3-6 classes of drugs, whereas a blood test following a
failed CIT can establish the presence of a drug not tested for on the oral fluid test.

Palice will continue to train staff in the CIT process to mitigate some of the limitations
of the oral fluid testing regime. The ability to maintain capability for Police to detect and
deter drug drivers across the road network to complement the oral fluid testing regime
will be an important consideration in Police’s implementation planning for the regime.

Recommendations

133.

No further changes to blood infringement thresholds or criminal limits.
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BORA concerns

134.

135.

136.

The Attorney-General concluded that the provisions of the Bill as introduced were
inconsistent with the rights to be secure against unreasonable search and seizure, the
right not to be arbitrarily detained, and the right to be presumed innocent until proved
guilty as affirmed in sections 21, 22 and 25(c) of the BORA.2 The Attorney-General
drew this to the attention of the House of Representatives under Standing Order 269.

Similar views were expressed by a number of submitters who considered the Bill in
violation of BORA. For example, “The Law Society endorses the Attorney-General’s
view and analysis in his section 7 New Zealand Bill of Rights Act 1990 (NZBORA)
report”.

A few submitters also raised access to justice concerns and indicated the existing
elective blood test pathway could be onerous or discouragé drivers from usingeit:

a. “‘While clause 25 amends section 77A of the principal Act [electi lood test
provision] to allow a driver to prove their oral fluid did not contaiﬁualifying drug,
this would be an expensive and time-consun%rocess and may undermine the
effectiveness of the ability to challenge the rés of orél fluid test.” - New Zealand

Law Society :

b. “The Government has expressed interest in the Select Committee’s view on
whether drivers should also be i to pay f&l%&évidential blood test if they have
committed only an infringement-level offence. Such a requirement would be a
further disincentive to opting.for a blogdktest to challenge the results of OFTs” -
Office of the Priva% missioner )

/

Medical defence J

137.

138.

Four submissions highlightedkisk of the oral fluid testing regime unfairly capturing
people thatiare on medicationsFor example, the New Zealand Needle Exchange
Progrdmnie S bmitted:,?“e highly likely that people consuming a daily dose of
methadoné or b’preng hine as part of an opioid substitution programme will fail an
oralfluid test .. if thé person wishes to use the medical defence they will be required
to undergosan evidential blood test, something that can be problematic for many clients
of opioid supstitution treatment services due to poor veins resulting from previous IV
drug use’.

A'number of submitters supported the medical defence provision to provide a defence
pathway for prescription drug users who have taken their medication in accordance
with a prescription and medical advice that permits them to drive.

8 Report of the Attorney-General under the New Zealand Bill of Rights Act 1990 on the Land
Transport (Drug Driving) Amendment Bill (2020). Retrieved from:
https://www.justice.govt.nz/assets/Documents/Publications/S7-report-Land-Transport-Drug-Driving-
Amendment-Bill.pdf
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139.

Some submitters thought further protections, or a more straightforward defence, were
required for prescription drug users.

Departmental response

140.

141.

142.

143.

The Government understood that the drug driving regime was likely to have
implications for rights and freedoms protected under the BORA, similar to drink driving
legislation when it was originally introduced.

The drug driving regime as introduced included safeguards that were intended to help
justify the limitations on rights and freedoms affirmed in the BORA. These safeguards
included:

a. the procedural safeguard of requiring drivers to take and have two consecutive
positive oral fluid test results before being liable for annfringement offence;

b. extending the existing medical defence to this regime;
c. the roadside testing regime primarily being an i ﬁyement oﬁence‘reglme only;
and \

d. drivers having the option to elect an@j@mal blocﬁst.

The SOP added further safeguard the Bill to w'ustify the limitations on rights
and freedoms affirmed in the BORA: /

a. setting the blood concernitration infringement thresholds alongside the criminal limits
in the Bill as recom %yy the Attor‘}y General

presence ofsa drug below lood infringement threshold would not be an

b. amending the &Ievaqpnfrlngeme offence provisions in the Bill to indicate that the
infringemeént.offence as rec mended by the Attorney General.

c. requifing\the’ oral fl 'd drug concentration thresholds built into any approved oral
fluidtesting device t%e published in the Gazette notice approving the device

d. A new med%d{fe’nce pathway for infringements resulting from positive oral fluid
test resdlts'that does not require the driver to undergo a blood test.

The AttormeywGeneral issued a further report following publication of the SOP that he is
satisfied'that the Bill is consistent with the BORA.®

Medical defefice

144.

As indicated above, the SOP introduced an alternative medical defence pathway. This
pathway would not require a driver to elect a blood test after a positive oral fluid test
result in order to challenge its outcome. However, a driver would be required to

9 Report of the Attorney General under Standing Order 381(1) on the Supplementary Order Paper on
the Land Transport (Drug Driving) Amendment Bill e4ad3929f5¢3307ebad327cc2be2335a81f478ff
(www.parliament.nz)
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establish that they had taken medication with a current and valid prescription and in
accordance with any instructions, in order to challenge an infringement notice. The
driver would still be suspended from driving for 12 hours.

Recommendations

145. We do not recommend any further changes that would require a police officer to
determine whether a driver has a current and valid prescription at the side of the road.
We do not consider officers at the roadside are best placed to take these decisions.

Implementation and deployment

The cost of the regime and the impact on alcohol testing

146. Some submitters raised concerns about whether Police will have sufficient resources
and funding to effectively detect and enforce drug driving. Given somesubmitters
considered alcohol testing and drunk driving to be an egual or greatercoencern than
drug driving, they raised concerns about resources being diverted away from alcohol
testing:

a.

4
“Police will need significant additional reétlng to.deliver the testing programme.
The AA already has serious concerns\about thegeduction that has taken place in
drink-driving testing numbers in r:& years.an introduction of drug testing
must not take away any activity arotnd aleehohenforcement.” — NZ Automobile
Association 0;

t conducting 100% of its random alcohol testing quota,
ota ofirandom drug testing would further add to that
load.” - Communi

ion Wh and Drugs
A

“Alcohol i§.orfe of the most impairing substances, with only methamphetamine
havingha simifarly impairing effect. Alcohol consumed alongside other drugs
magnifies\the imp ent'level exponentially. The table below sets out the potential
risks‘ofdeath and serious injury while driving with multiple drugs and drugs and
alcohol. This shows the importance of continuing to ensure resources go towards
alcohol testing="~ NZ Drug Foundation

“NZ Police is currently
adding on an additiorna

Public educatifn

147. A number of submitters in support of a harm-minimisation approach recommended
public education campaigns:

a.

“We recommend national promotional and educational campaigns that bring
greater attention to increasing driver’s awareness, emphasising social
responsibility, and creating a culture shift away from drink driving. This can be
delivered through public health promotion, secondary school curriculum,
advertising, media advocacy, social marketing etc. If the Bill is implemented, it is
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essential that the testing process is explained in these campaigns, including how
tests are conducted, and the potential penalties.” - Te Runanga o Ngati Whatua

b. “We also recommend that there are highly visible media and education campaigns
running alongside the introduction of the oral fluid drug testing regime that would
alert the public to the new testing, how the testing is conducted, and what the
potential penalties are.” - Community Action on Youth and Drugs Auckland

Misuse of Drugs Act

148.

149.

150.

A few submitters raised concerns about the proposed regime being used to enforce
wider drug related offences against drivers.

Te Runanga o Ngati Whatua submitted: “/t is also possible that a positive oral(test
could prompt police to undertake further actions under the Misuse of Drugs-Act»such
as vehicle searches for drugs.” ’

preventing officers from using positive test results tosinitiate searches of drivers, their
passengers, or their vehicles. Such searches ouldﬁ little,more.than “fishing trips”
and are likely to be used more frequently against Maori and\young males. We
recommend strengthening s73A by adding.aprovisioni{te.ensure positive results

cannot be used to initiate searches.” \ \\

A similar view was presented by NORML New Zealand#“there appears nothing

Privacy
y <=~

151.

The Office of the Privacy. %missioner@d some privacy concerns in relation to the

Bill: )

“It is unclear how the nnatlon a alleged drug users collected through the
infringement grﬂ'i may be used. Replacement section 73A(2) of the Act (inserted by
clause 23%f the Bﬁ) provides y')at neither a positive OFT nor a blood specimen taken
under the srelevant provisions of the Act may be used as evidence of the use of a
contro&jrug in_a prosecution for an offence under the Misuse of Drugs Act 1975.
Thisds an impoftant protection, but the Bill does not impose general restrictions on the
use or disclo&gof information collected through the infringement offence process.
The contrels/on use or disclosure under the Privacy Act would apply, but it would be
approgpriate for the Bill to impose restrictions on the use and disclosure of information
aboutinfringement offences imposed on individuals. | recommend a prohibition on the
retention and/or use of test results showing the presence of a drug at a level below the
tolerance blood concentration levels for drug driving offences. ..

If the Bill does proceed, | recommend that the Bill be amended to provide for:

- restrictions on the use and disclosure of information about drug driving infringement
offences imposed on individuals

« a prohibition on the retention and/or use of test results showing the presence of a
drug at a level below the tolerance blood concentration levels for drug-driving offences
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» a compulsory review of the drug driving regime three years after the commencement
of the regime.”

Implementation timeframe

152. Four submissions urged the Government to implement and enforce the regime as
quickly as possible. The Road Transport Forum submitted: “the RTF would like to see
the Land Transport (Drug Driving) Amendment Bill enacted as soon as possible. New
Zealand’s road toll is an embarrassment and must be taken seriously. Statistics show
that drivers impaired by drugs are causing harm and deaths on our roads.”

153. An individual submitter expressed a similar view: “we also recommend.that this Billis
introduced as soon as possible as drug driving continues to be an.in€redsing isSue in
New Zealand and puts drivers on the road at risk of serious hatm.”

4
Departmental response

The cost of the regime and the impact on alcohol testing ’3

154. The Government is intending to fund the scﬁijh ery of 33,0Q0 drug tests in the
first year, 50,000 tests in the second year, an ,000 tests injthe third and
subsequent years.

A

1y hdwstood until the Bill is enacted,
geen completed, the Government has
ational Land Transport Fund under the

155. While the overall cost of the regime will.not be
and a procurement process fof the\OF Ts hay
committed to funding the Qme throughyth

Road Safety Partnership. gramme;

156. The Road Safety n'esil*p Pro e provides $XB to police annually to carry out
its functions across'X,Y,Z. Alcol drug driving enforcement activities will be
funded throu ismechanism.

157. Police will continue t intaifl a strong focus on alcohol enforcement, given that
alcohc%\tinues to C;gunt for a substantial proportion of all road trauma.

>

Public edutgtion \

158. WakaKotahiwill be responsible for a broader education and awareness campaign on
thesprepesed regime. Police will work with Waka Kotahi to use and share relevant
resources produced for the campaign. For example, handing out informative
pamphlets ahead of the regime coming into effect to make people aware of changes or
to respond to queries.

Misuse of Drugs Act
159. Roadside oral fluid testing is intended to be only a road safety tool and not a means of

detecting and enforcing illicit drug use. A positive oral fluid test result cannot be used
as evidence of the use of a controlled drug in a prosecution for an offence under the
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160.

161.

162.

Misuse of Drugs Act 1975. This is explicitly provided for in section 73A (clause 23 of
the Bill). This is consistent with the current approach to drug driving where a driver
receives a positive blood test result after a failed CIT. This blood test result cannot be
used as evidence for other drug-related offences.

A positive oral fluid test result for illicit drugs would not be sufficient to justify a search
of a vehicle for the purposes of establishing other drug-related offences. A warrantless
search of a vehicle under section 20 of the Search and Surveillance Act 2012 may not
be carried out unless the officer has reasonable grounds to believe that in or on the
vehicle there is a specified controlled drug or precursor substance.

A positive oral fluid test is only indicative of consumption and does not meet the
required grounds for belief that a controlled drug is present in the v€hicle. However,if
an officer has reasonable grounds to believe that there are drugs er precursor,
substances in or on the vehicle based on other evidence (e.g. drugsor drug
paraphernalia being clearly visible) further enforcement action, colild be considéred.

As there is currently a provision in the Bill to mitigatethis.concern, éfficials do not
recommend any further changes to the Bill to address this mattefw

Privacy Q/ /

163.

164.

165.

166.

Police currently obtain and retain infor}stion genergxqs@s a result of Police
operations and practices in accordanee with statuteryinstruments such as the Public
Records Act 2005 and the PrivacyiAct 2020 etention and use of information held
by Police accords with Police’s responsibilities'to maintain the law and supports Police
prevention, investigative a%sntelligenc@ities, including supporting alternative
resolutions such as healilrj) ed referrals (for example, where chronic low level use is

indicated). \ \

The retention{w potential use ‘of information by Police obtained under the Bill aligns
with the above reqﬁirements and also with sections 209 and 209A of the Bill (which
enables collection an?tenti& of bodily fluid samples for research and statistical

puUrpeses).

TheRrivacy Acti2020 already provides privacy protection regarding retention and use
of informatio)r&d the Public Records Act 2005 sets appropriate timeframes for
destruction'ef Police records, and Police consider an additional general framework is
unnecessary.

Police require data to fully meet its road safety responsibilities. Police will look to hold
and analyse test results indicative of drug use, including where no offending is
identified, for research purposes to fulfil Police’s commitment to contribute to cross
agency analysis. This may include retrospectively analysing bodily fluid (blood and oral
fluid) specimens to establish a baseline of current drug driving behaviour and help
monitor the impacts of the regime.

Implementation timeframe
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167. The Bill is expected to come into force one year after it receives Royal Assent. This
time period is necessary to enable NZ Police and Waka Kotahi NZ Transport Agency
to implement the new regime. For example, to confirm funding, procure oral fluid
testing devices, make relevant ICT changes, introduce new internal processes, and
train frontline staff.

Recommendations

Disproportionate impacts for Maori and Pacific people

168. Several submitters have raised concerns that the current drug,driving fegime and
particularly how Police will enforce the regime could lead p disproportionatée
outcomes. These concerns were raised primarily regarding Maori and.Pacific people
who are already overrepresented in the rates of cannéabis use and the justice system,
as well rangatahi, and lower socio-economic communities. This also a concern
raised by the Committee, which specifically requested.further, infm(ion from officials
on this matter.

169. This was one of the most common cows raised by'submitters:
ce

a. “We are aware that there is eviden f police amebal authorities having a
systematic bias towards Maori.and other rity groups. Maori experience more
frequent policing and arrests for drug offences than non-Maori and are
therefore more likely ce,criminal .convictions. Maori also experience bias within
the criminal justice systent; on averages-Maori receive higher rates of incarceration

and harsher pen#ii /
Q

If the Bill iﬁ lemented, we recommend that there are detailed plans in place

outlining how. ahd where to conduct oral drug testing, as well as comprehensive
mopnitoring of link ffencés, to ensure that areas with high Maori and Pacific

po&@ions are nx/er tested or targeted.” — Te Runanga o Ngati Whatua

b. “Ne recommendithat there is a specific plan in place for how and where to conduct

oral fluid testing, with special consideration taken to not over-test areas that
have high populations of Maori and Pasifika.” - Community Action on Youth and
Drugs

c.\\We are concerned about the risk of Maaori and Pasifika peoples being over-
represented in the testing space and being unfairly targeted when enforcement
officers are allowed to stop and test drivers without cause. The New Zealand
Police have a long history of both conscious and unconscious bias relating to the
unjust treatment of Maaori and Pasifika communities. While we are encouraged by
their progress over the years, we cannot assume that this will have changed
drastically ahead of the implementation of this testing regime.” - Te Oranga Branch
- Maaori Women's Welfare League
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d. “Due to the time the current tests take to complete (approximately five minutes),
not all drivers will be able to be stopped as is the case with alcohol testing. Based
on previous research we know that Maori and Pacific people are more likely to be
randomly stopped by police and are more likely to be charged with drug-related
offences (Morrison, 2009). The proposed oral fluid testing regime is at risk of
perpetuating this inequity.” — Regional Public Health

Departmental response

170.

171.

172.

173.

174.

The proposed regime aims to limit disproportionate outcomes for those who
experience greater risk factors and vulnerabilities leading to offeAding and entry into
the criminal justice system. The roadside oral fluid testing regime’is‘an infringément
offence regime only. This limits the risk of a disproportionatexresponse of drivers
receiving criminal penalties, while still improving deterrence of drug driving as a high-
risk behaviour.

We acknowledge there remains the potential for tnpaid infringement fees to escalate
drivers into the criminal justice system. Howeéver, note the risk of people entering
the criminal justice system and experiencing,disproportionatéoutcomes goes beyond
the drug driving regime and cannot besaddressed through the Land Transport (Drug
Driving) Amendment Bill alone. These risks apply a&‘sall police enforcement and
legislation that includes offence.and penalty regimes;especially mandatory and
financial penalties. These issdes have been&as of broader work across the
justice sector to transform% criminal j@ system and deliver better outcomes.
While we acknowledge.th ncernS,about the risk of disproportionate outcomes, we
do not think it is apbl% e for the kand Transport Act to prescribe specific
operational mgﬁme{s relating to'police enforcement practices under the drug driving

I

regime. Police )arget drug driving enforcement to areas of heightened road safety
risk. P

Police € considering how to improve the way information around ethnicity and
genderis collected, interpreted and reported on, to better understand if the regime is
having disproﬁsrti:nate impacts on any particular groups. As the information
improvement’project will require technology and training enhancements, it is expected
to take’12.t0"18 months to complete from when it is commenced in the second half of
2021

Police*has also recently commissioned research titled “Understanding Policing
Delivery”, to ensure an evidence-based approach to mitigating bias in police practices.
The first tranche will be completed by the end of June 2021. This will include a data
stocktake and literature review. The second and third tranches will commence in the
second half of 2021 and be led by independent researchers from the University of
Waikato and an independent panel of academics and community leaders led by Sir
Kim Workman. The second and third tranches will consider topics such as who police
stop and charging decisions.



Land Transport (Drug Driving) Amendment Bill

175. Police will be ensuring that the development of the deployment model for the drug
driving regime, and guidance and training for staff, is closely aligned with this broader
work on mitigating bias to enhance justice sector responses through an equitable
enforcement approach.

Recommendations

Monitoring and evaluation

176. Some submitters proposed that the regime would benefit from a review once
implemented. Submitters have suggested such a review could,assess'the
effectiveness of the regime, consider developments in drug impairment res€arch and
new technology and/or how Police have enforced the regime.

a.

“If the Bill is implemented, it is essential to ensurén:obust aanq mprehensive
monitoring of all impacts including on deterrence of drug driving, patterns of drug
use and driving, and to evaluate data on My ethnieity~and age group. High
quality baseline data need to be collected‘before the measures in the Bill take
effect. It is also important to evaluaté&the-extent to which roadside oral drug testing
leads to offences under the Misus%'Drugs Act, q to identify whether certain
populations are disproportionately being targeted’ = Royal New Zealand College
of General Practitioners d‘

“If the Bill proceeds, ii uldalso b ubject to a compulsory review of the
operation of the néw dr driving'reg after three years. Monitoring of evidence
of the regime s is proposed in the Ministry of Transport’s regulatory
impact sta t / reco a formal statutory review should be provided
for in the IIUT e review should look at evidence of the impacts of the new
arrangements‘within New Zealand, including differential impacts on Maori and

£ . .. .
othér groups, and‘@hthevlatest evidence on drug driving testing from other
co able jurisdictions.” - Office of the Privacy Commissioner

“Require the\Police to keep good records about the ethnic group, age and gender
of thosé tl&')ave stopped, and where they have run checkpoints. Require records
to bé kept of any incidents where cars are stopped and non-driving related criminal
charges are subsequently laid.” - New Zealand Drug Foundation

Departmental response

177. Officials agree that it is important to keep the regime under review, particularly in its
early stages. The regime is relatively complex and there is some uncertainty about the
procurement and deployment of oral fluid testing devices. Waka Kotahi has already
scoped a research project to investigate baseline evidence of drug driving behaviour.
A research provider will be contracted later this year to carry out that work. This will
provide a baseline to assess effectiveness of the regime in the future.
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178.

179.

180.

181.

182.

183.

The Bill has also been designed to be flexible in responding to new evidence and
technology. For example, the BiIll:

a. includes an Order in Council process to enable criminal limits and blood
infringement thresholds to be set and amended in future without requiring a full
amendment bill

b. does not specify the drugs to be tested for in oral fluid so that Police can acquire
new testing devices as drug use patterns change

c. includes provisions enabling the Minister of Police to approve oral fluid testing
devices so that new technology can be procured once it becomes available.

The Ministry of Transport will continually monitor the regime as part,of its regulatory
stewardship role, which seeks to ensure transport legislation is maintained to be up to
date and fit for purpose. Police officials will monitor the degloyment and enforcement
of the regime, including considering new oral fluid testing technology as it bécomes
available. Waka Kotahi and Police intend to monitor the effectiveness and outcomes of
the drug driving regime 12 months following implementation, an nthree years after
the regime has been operating. / 4’9'3

Waka Kotahi also carries out an ongoing ‘Pug'c itudes tonRoad Safety Survey’,
which will provide an indication of how public perceptionssabout the likelihood of
getting caught drug driving change ove"me. \\

Parliament has occasionally provucked for sta reviews to be included in legislation,
but they carry risks. Risks include that th (o] scope might be too narrow or
broad to respond effectiv problem tha are identified. Further, the statutory

timetable for a review mlg t be appropriate: it might be too far off to respond to
issues, or too early.for € nce to'be available. In other words, statutory reviews risk
crowding out a d div o] limit&dresources from well -focussed, timely, effective
reviews.

We support ongomg niteripg and evaluation of the regime and Ministry of Transport,
Waka Ketahi-and NZ ce will be involved in carrying this out. But we do not consider
it i§ benefiCial tosificludera statutory review provision in the Bill.

If the Compri wiShed to recommend a review, we would suggest the scope of the
review is Kept broad and permissive to avoid restricting what a future review could
focus ‘@nsWewould also suggest a timeframe of five years after enactment. The first
12'months after enactment is an implementation period for Police and Waka Kotahi to
prepare for the regime to come into force. The intention is for oral fluid testing to be
scaled up over the following three years until the regime reaches its ‘steady state’ in
year four. A review carried out no later than year five would ensure a full year of data
was available on the fully implemented regime.

Recommendations

184.

We do not recommend a statutory review clause is added to the Bill.
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Advice on the two issues raised by Ministers

185.

In developing the regime, the Government identified two matters it was particularly
interested to receive advice from the Committee on. The Minister of Transport and
Minister of Police have invited the Committee to consider whether:

a. the Order in Council provision for adding and amending criminal limits should
remain in the Bill following the addition of the criminal limits through a
Supplementary Order Paper

b. a driver who has committed an infringement offence following a blood test should
be liable for the blood test fee (and what an appropriate fee is)q

The Bill includes a mechanism for adding and amending crimipdlffss

186.

187.

188.

189.

Y4

Criminal limits have been added to the Bill by Supplementary Order. Paper. In order for
the Bill (at the time of introduction) to function witheut'eriminal limits, itincluded a
power that allowed for criminal limits to be added arymended through an Order in

Council after the Bill was enacted. Q{

This power has been retained in the Billkand.extendedfo-cover blood infringement
thresholds. The Bill enables the criminﬁmits and N‘infringement thresholds to be
added or amended by Order in Coungil (rather than.an amendment bill), subject to
certain safeguards. \ )

Adding or amending crimifaldimits and \ﬁo}infringement thresholds may be
necessary in the following mstarices:

a. inresponse to i easing.axﬂability or classification (under the Misuse of
Drugs Act¢ﬂ:)}5) of new drugsysuch as designer drugs

b. if new researc(emerged to suggest a change to the existing limits or thresholds for
es%ished or knowrpdrugs was appropriate

c.\to'establish criminal limits or blood infringement thresholds for those drugs where
limits or thkesholds had not previously been established by the Expert Panel at the
time that.the Bill is being considered.

Because the criminal limits define criminal conduct, several safeguards have been
in€luded in clause 35 which place conditions on when the Order in Council provision
canbe’used. The safeguards include requiring:

a. the Ministers of Transport and Police to jointly recommend to the Governor-
General that an Order in Council is made having taken into account the
overarching policy intent

b. the Ministers of Transport and Police to seek independent technical advice from
experts
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190.

191.

192.

Recommendations

c. the Ministers of Transport and Police to publish a notice in the Gazette of their
intention to recommend the making of the Order in Council and give interested
persons a reasonable time to make submissions on the proposed order

d. the Ministers of Transport and Police to consult persons, representative groups,
government departments, and Crown entities that the Ministers consider
reasonable and appropriate to consult in the circumstances

e. any Order in Council to be approved by a confirmation process before being
brought into force, which would allow Parliament to consider any changes to the
schedule of criminal limits before it was amended.

Requiring the Order in Council to be approved by a confirmation precess ensuressthe
House of Representatives has some level of oversight of the proposéd echange:

Cabinet has considered the Order in Council provision in tpe Billyand agregdi.thatas
introduced the provision was necessary. However, Cabinet has indicated that it would
like Select Committee to review whether the Order inACouncil provision should remain
in the Bill following the addition of the criminal limits via Supple ry Order Paper,
or whether it should be removed. i

Retaining the provision would provide flexihility t Iter criminal limits without having to
go through a full legislative process, enablingthe legislation to be responsive to
scientific and other contextual develop%xts. Howe'x{he provision does not properly
accord with the principle that criminalh'conduct should\be defined in primary legislation.

\

193. Officials consider the benefits of being aQ) respond more quickly to changing drug

use patterns and techneological improvéments, with the safeguards in place, outweigh
the risks of criminam eing:amended through this Order in Council process.

The Bill does not incﬂQé a requireme®nt for drivers liable for an infringement offence

to pay a blogé# tast jee 4

194.

195.

196.

Undér the proposed drug driving regime, a driver that fails two oral fluid tests could
elect a blood test'te’conclusively show the amount of a drug present in the driver’s
system. This’provision allows drivers to challenge the results of the oral fluid test on
the baSis/of asuspected false positive result.

Fallowing a blood test, the regime proposes that a driver who receives a criminal
offence is liable for the cost of the blood test and any associated medical expenses.
This is based on the current approach of the CIT regime. The regime does not
currently propose making a driver liable for the blood test costs if the blood result is at
(or below) the infringement level.

Cabinet requested that the Committee considers whether a driver who has committed
an infringement level offence only should be liable for a blood test fee and what an
appropriate fee could be.



Land Transport (Drug Driving) Amendment Bill

197.

198.

199.

200.

201.

The cost of a drug driving blood test is likely to be significantly more expensive than a
blood test for alcohol and the current blood test for drugs, which only detects presence
rather than a specific level. Drug blood tests under the new regime are estimated to
cost around $2,500 (compared to the fees drivers currently pay of $111.99 for alcohol
and $668.94 for drugs'”).

Requiring drivers to pay this additional fee would be disproportionate to the penalty a
driver would be liable for if they have committed an infringement offence ($200). The
risk of having to pay the full cost of the blood test could be a barrier to requesting an
evidential blood test even if the driver has not recently used drugs.

The Ministry of Justice does not support a mechanism for passing the costs of the
blood test on to the individual who is contesting the result of the oral fluid test. The
Ministry of Justice considers it appropriate for the government to bear the costs of
enforcement.

Officials consider it reasonable and equitable to require all%iduals who have
completed a blood test and returned a result at either the.infringemént-ercriminal level
to be liable for some fee, as they are under the drink,driving regim“

However, given the anticipated cost of these fkﬁ sts, officials recommend that
significant subsidisation is required, to ensuge that drivers can elect blood tests at a
reasonable cost, while also bearing som inancial liabilityif-an offence is established.

Recommendations \

202.

203.

204.

to the alcohol blood test fé $111.99.(Drivers liable for a criminal offence would

We recommend a fee for dr)f/ers liable fcﬁqnﬁingement offence to be set equivalent
$668.94.

remain liable for the eXisti g test fe

If a subsidisation appreach is supp}@, this would also need to translate to drivers
who are liable f&an@nfringement offence under the CIT regime, where currently a
driver is liable fér tHe $668.94 blobd test fee. This would also have cost implications for
Police

This fegﬁﬁot set«in ttrzll. If the Committee supports this approach it may wish to
note this suppott in its report to Parliament.

Recommepdations outside the scope of the Bill

205.

A'number of submitters made suggestions that were outside the scope of this Bill.
These suggestions tended to relate to the funding or expansion of services to reduce
drug-related harm in society. One individual submitter suggested the government
should “fix the substance use problem by addressing the root causes of substance use
which is systemic racism, socioeconomic, abuse and underfunding of mental health
treatment.”

10 Note that this fee of $668.94 applies only to criminal offences.
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206. Other submitters also commented on a broad range of initiatives, including:

a. broader investment in services that may address the causes of drug use such as
access to education, health services and mental health support

b. improving education in schools about drug use

c. wider drug reform, including decriminalisation of cannabis and the legal and
enforcement approaches to drug use and possession.

207. These types of changes are beyond the scope of the proposed drug driving regime in

this BiIll.
Other matters raised by Departmental advisers and@ C)&
We are working with PCO on a number of minor and technical ments to ttwthat
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Appendix 2: Clause by clause analysis and recommendations



IN CONFIDENCE Document 10

b= \ini
S Ministry of Transport

TE MANATU WAKA

11 May 2021 0C210372
Hon Michael Wood Action required by:
Minister of Transport Friday, 21 May 2021

TRANSPORT ACCIDENT INVESTIGATION COMMISSION: DRAFT
STATEMENT OF INTENT 2021 — 2025 AND STATEMENT OF
PERFORMANCE EXPECTATIONS FOR 2021/22

Purpose

Provides you with advice on the Transport Accident Investigation, Commission=s,(TAIC’s)
draft Statement of Intent (SOI) for 2021 — 2025 and draft Statement of Performance
Expectations (SPE) for 2021/22, and a draft letter to.thexChief Commissioner with proposed
comments on both documents.

Key points

. As responsible Minister for TAICyou have@n impertant role to play in setting
expectations for TAIC andsinfluencing their, SOl and SPE - which are public
accountability documents,

. TAIC provided you with copies oftheir draft SOl and SPE on 30 April 2021. You have
15 working days (21/May 202 1) te=provide feedback on both documents, in
accordance ¥ith’sections 146"and 149l of the Crown Entities Act 2004.

. Overallf the Ministry of Transport (the Ministry) is comfortable with the contents of
TAIC's draft SPE and\SOW and consider that the measures contained within the SPE
are consistent with the'expectations you have outlined in your Letter of Expectations
(LOE) for 2021/22. We recommend you make the following comments to TAIC on

these dociments(which are included in the letter attached at AP pendix One):
Withheld*under sections 9(2)(f)(iv) and 9(2)(g)(i) of the Official Inf

ormation Act 1982

a
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o encouraging TAIC to work with the transport regulators in the
development of notification analytics and associated qualitative
measures. As part of their Knowledge Transfer System project, TAIC is
looking to develop the ability to conduct wider trend analysis for accidents to
determine common causes that require proactive investigations. Given the
potential overlap of this objective with the role of the transport regulators, the
Ministry recommends you encourage TAIC to work with regulators on these
matters.

o confirming TAIC’s intentions for incorporating the Government
Workforce Policy Statement on the Government’s expectations for
employment relations in the public sector, and associated guidance, into
their final SPE. It is unclear whether TAIC intend to apply/the guidance
across the forecast financial statements for staff remuneration expendittre.

. Once your comments have been received, TAIC must conSideryour comients
before finalising its SOl and SPE. TAIC are required to publish the final versions of its
SOl and SPE as soon as practicable, but no later than i1 July 2021.

Recommendations

We recommend you:

1 agree to sign the attached letter (Appendix One)with feedback to the Chief
Commissioner of the Transport”’Aécident Investigation Commission on the draft Yes / No
Statement of Intent 2021 — 2025 and draft. Stateément of Performance Expectations

for 2021/22, subject to any additional changes you wish to make.
i i yof the Official Ipformation Act 1982

Robert Anderson Hon Michael Wood
Manager, Governance Minister of Transport
11/052021Y o~ N . /... /...
Minister’s office'to camplete: 0 Approved O Declined
O Seen by Minister O Not seen by Minister

O Overtaken by events

Comments

Contacts Withheld under section 9(2)(a) of the Official Information Act 1982
Name Telephone First contact

Nick Brown, Deputy Chief Executive, System
Performance and Governance

Robert Anderson, Manager, Governance

<

Jono Reid, Senior Adviser, Governance

IN CONFIDENCE
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TRANSPORT ACCIDENT INVESTIGATION COMMISSION: DRAFT
STATEMENT OF INTENT 2021 — 2025 AND STATEMENT OF
PERFORMANCE EXPECTATIONS FOR 2021/22

The Statement of Performance Expectations (SPE) and Statement of Intent
(SOI) provide an important opportunity for you to influence an entity’s short-to-
medium term priorities

1 SPEs and SOls are statutory planning and accountability documents governed by the
Crown Entities Act 2004 (the Act).

2 The purpose of an SPE is to:

2.1 enable you, as responsible Minister, to participate inthe‘process ofgsetting
annual performance expectations;

2.2 enable the House of Representatives to be informed of those.expectations; and
2.3 provide a base against which actual performance canbeiassessed.

3 SOls have a similar purpose, but outlines strategic intentions and medium-term
undertakings. The SPE operates within'those intentions »and includes reporting
towards those intentions. SOIs must cover a minimum of four years and be refreshed
at either least every three years or atyour direction

4 Your Letter of Expectations (LOE) for 2024/22 to TAIC’s Chief Commissioner
provided context and inputfor TAIC’s draft SOl and SPE. The Ministry has assessed
TAIC’s draft documents.against the’expeetations set in your LOE, and a copy of your
LOE is attached at Appendix Twa, for reference.

Strategic Alignment

Giving effectitosthe Knowledge Transfer System Project is a core priority for TAIC through to
2025

5 TAIC’s SOI focuses on giving effect to their successful baseline increase through
Budget 2020, and the Knowledge Transfer System project. TAIC’s previous SOI
(2018-2022), focussed on reviewing the organisation’s analysis, software, hardware
apd~data management needs. This SOI outlines the planned actions being taken
following this work.

6 The outcomes TAIC is seeking through their SOl and Knowledge Transfer System
strategies are outlined in their success map on page 17 of the SOI (and copied within
this briefing for reference). TAIC has identified three strategic intentions, which are
the pillars for the outcomes the Commission is seeking:

6.1 Be ready — maintaining readiness for a large scale event: TAIC has noted
that the funding received from Budget 2020 enables them to design scalable
systems that will better enable the Commission to respond to sudden influxes of
data and information that would occur after a major event. By June 2025, TAIC

IN CONFIDENCE
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Withheld under Section 9(2)(f)(iv) and 9(2)(g)(i) of the Official Information Act 1982

The Ministry also notes that the ‘process’ section of TAIC’s success map does not
include explicit reference to the assurance approach in place to provide the
Commission with confidence over the quality of TAIC’s accident investigation and
reporting processes. We suggest TAIC considers inclusion of this. We are also
unsure what TAIC means by ‘operate a risk/resilience’ system’, and have sought
clarity from TAIC on this matter separately to this briefing.

TAIC’s core purpose, strategic framework and direction remain unchanged

12

TAIC continues to retain their aspirational goal of ‘No Repeat Accidents— Everd: In
terms of wider transport outcomes, TAIC contributes towards, the *Healthy and Safe
People’ component of the Transport Outcomes Framework. TAIC’s work Seeksto
protect people from transport related injuries, through findings that preventSimilar
accidents or incidents from occurring again.

Delivery Expectations and Performance

TAIC has made one minor change to their existingioutput class

13

14

15

TAIC is funded for one output class: aceident and ineident investigation and reporting.
Within this output class, TAIC sets expécted parameters for timeliness, volume
(expected ranges for completed inquiries, and.«aseloads) and cost.

This SPE, TAIC’s cost meaSure ‘average cost of domestic inquiries closed’ has
increased from $300,000-$350,00@ per afiium to $350,000-$400,000 per annum.
This change reflegets the.increased,overheads allocations that will be incorporated into
the average cost of/€ach investigation as a result of the 2020 baseline increase.

The Ministry is'comfortable with this change given the size of the increase to TAIC's
baselin€ funding (from, $5:5 shillion in 2019/20 to $7.3 million in 2020/21), and the
links between TAIC s baséline and the overhead cost component of their ‘average
coOst” measure 4The previous actual average costs reported by TAIC over the past
three financial'years are: $329,000 in 2019/20, $350,000 in 2018/19 and $340,000 in
2017/18.

TAIC also intend tovintroduce additional qualitative measures into future SPEs

16

17

TAIC js also intending to introduce qualitative measures as part of giving effect to its
strategic intentions. The key changes surrounding these measures include being able
to undertake risk trend analysis, and develop a risk based approach for opening
inquiries (page 8 of the 2021/22 SPE refers). Currently these activities appear to be
undertaken by transport sector regulators as part of the notification process to TAIC,
and the Commission is seeking to develop greater ownership over this process.

Ministry comment: The Ministry is aware that TAIC has started to engage externally
on this matter, and our observations of their engagement with the Civil Aviation
Authority (CAA) indicate that each party will have to work together to develop clarity
over roles and objectives. TAIC and regulators will likely seek different objectives

IN CONFIDENCE
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through their notification analytics. We also note that Audit New Zealand have
encouraged TAIC to create a measure that enables the Commission to assess how
regularly future accidents or incidents are repeating, and whether they are achieving
their aspirational goal of ‘No Repeat Accidents — Ever!’.

The Ministry recommends that as part of your feedback, you ask TAIC to work closely
with the parties that provide them with information to ensure there is role clarity, and
insights gained to ensure both TAIC and the transport regulators achieves their
statutory mandate.

No research strategy measures have been included within TAIC’s draft SPE or SOI.
TAIC has indicated this will come in the 2022/23 SPE following finalisation of the
Research Strategy in mid-2021.

Financial performance

TAIC is forecasting a net surplus of $124,000 in 2021/22, witlwa neutral budget for'2022/23

20

21

TAIC is forecasting a net surplus of $124,000 fof the 2021/22 finangial year, and a
breakeven budget for 2022/23. The overall funding changeswnotedwithin TAIC’s SPE
reflect the baseline increases from Budget2020:

TAIC noted that they are currently forecasting personnel@est changes at the
Commissioner level. TAIC has no<ontrel over these'cost changes as remuneration
for Commissioners is set by the Remunieration, Authority. The Ministry suggests that
you ask TAIC to consider whethenr the latest Government Workforce Policy statement
and guidance should be iricorporated intotheforecast financial statements. As an
independent Crown Entity¢TAIC is required /o ‘have regard to’ the Government
Workforce Policy Statement; but they,are not obligated to give effect to it.

No significant issues were.identified,by,Atdit New Zealand in their annual audit of TAIC for
2019/20

22

23

Audit New Zealand issueditheir unmodified audit opinion on TAIC’s performance for
2019/20 on»18 November 2020 and reported the following matters:

2241 The ‘management control environment’, ‘financial information system and
controlshand ‘performance information system and associated system controls’
all eentinued to be rated as ‘very good’. Audit NZ also could not identify any
issues'that indicated management override of internal controls.

22.2 TAIC were recommended to ensure that all their relevant financial manual
journals were printed, checked and evidenced as independently reviewed by
BDO. This recommendation was considered ‘beneficial’ for the organisation,
which is the lowest of Audit NZ’s recommendation rankings. This
recommendation was accepted by TAIC management.

Two previous recommendations remain open on Audit NZ’s report, which date back
to 2017. These recommendations cover the development of a new stakeholder
survey, and inclusion of a measure on repeat accidents. Both matters are captured
within TAIC’s strategic intentions, and look like they will be addressed by the end of
the SOI reporting period. The Ministry will continue to monitor this matter.

IN CONFIDENCE
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Risks
Withheld under section 9(2)(g)(i) of the Official Information Act 1982

* -

25 There is an inherent risk to TAIC’s accident and investigation reporting output
measures, as the nature of TAIC’s work mean that sudden influxes of inquiries within
a small portfolio of cases can affect the overall targets. This risk is largely outside of
TAIC’s control; however, it is always something that should be noted.

Next Steps

26 Please review the attached letter of feedback at Appendix One;alongside TAIC's
draft SOl and SPE, and provide your feedback to TAIC before 21 May 2024, Once
received, TAIC must consider your comments before finalising their SOl and SPE.

27 TAIC is required to publish the final versions of theinhSOlxand SPE ‘as soon as
practicable, but no later than 1 July 2021.

28 Final versions of TAIC’s SOl and SPE will be pravided toyour ©ffice upon
completion. You will be required to table these,documents inithe House of
Representatives and you can either do this upon receipt; or when you table TAIC’s
Annual Report for 2020/21 in late Qctober/early. November 2021.

IN CONFIDENCE
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Jane Meares
Chief Commissioner
Transport Accident Investigation Commission

jane.meares@cliftonchambers.co.nz

Dear Jane

Statement of Intent 2021 — 2025 and Statement of Performance Expectations for
2021/22

Thank you for submitting the Transport Accident Investigation, Commission’s (TAIC’s) draft
Statement of Intent (SOI) 2021 — 2025 and draft Statement of Peérformance Expectations
(SPE) 2021/22 for my review. | appreciate the time and effort that has gone into preparing
both of these documents.

Overall, | am largely comfortable withhthe proposedintentions and expectations listed within
the documents. | also note the ehanges you have made to your performance outputs as a
result of the effects of the 2020 _bas€line funding-increase on the overhead cost allocation
component of the ‘average cost of domestielinquires closed’ measure. | am comfortable with
these changes.

| have a few comments across both doeuments, which are listed below:

¢ Major accident response? | note one of the core focuses of your SOl is to design
scalable systems thatwill better enable TAIC to respond to sudden influxes of data
and‘infermation that would occur after a major event. | also note that TAIC aims to
have the systems and process in place to support a response to a major accident by

2025.
Withheld tader sections 9(2)(f)(iv) and 9(2)(g)(i) of the Official Information Act 1982

e Success map: Within the ‘processes’ section of the Success Map, | note there is no
explicit reference to TAIC’s core business of accident and incident investigation and
reporting, and how assurance is gained that TAIC’s processes and reporting remain
of the highest standard. TAIC may wish to consider including assurance processes as
part of the success map.



Upcoming development of qualitative measures in relation to notification
analytics: | note across both documents that TAIC is conducting further work to
determine what qualitative measures it can add to its performance reporting. These
include being able to proactively open inquiries based on intelligence received.

Both TAIC and the regulator both holds significant responsibilities towards
maintaining and improving public safety. These measures appear a positive step
towards future improvements and | look forward to receiving updates.

I understand TAIC has begun to engage with the transport sector regulators on this
matter. | encourage TAIC to continue to do so to ensure that shared insights and
benefits can be gained through this process, without impacting on each agency’s
statutory duties.

Inclusion of additional information about how TAIC meets its goed employer
obligations: Within your draft SPE, | note your statement that the‘erganisation will
continue to strive to meet the Government’s Expectations"en Employmen, Relations
in the Public Sector. In addition to this commentary, | would like to see further
information about how TAIC works to meet its obligations as a goed.employer. These
obligations cover a wide range of matters including recruitmentdiversity and
inclusion, culture, staff wellbeing, and building staff capacity and capabilities.

Thank you again for providing me with these draft documents, @nd the'work that has gone
into them. | look forward to our continued engagements andgork tovimprove transport
outcomes for New Zealanders.

Yours sincerely

Hon Michael Wood
Minister of Transport

Copy tos Lois Hutehinson, Chief Executive, Transport Accident Investigation

Commission






« Improving freight connections: Improving freight connections for economic
development.

Specific expectations for the Transport Accident Investigation Commission

| have set specific expectations that | would like the TAIC Board to deliver in 2021/22. These
expectations are critical in supporting the delivery of the Government’s priorities for the year
ahead.

TAIC’s investigative role

| acknowledge TAIC's ongoing progress and commitment to delivering its statutory role of
determining the circumstances and causes of accidents and incidents with a view to avéiding
similar occurrences in the future, rather than to ascribing blame to any, person: | expeet TAIC
fo:

e continue to improve overall timeliness of the number of inquiries completed per year,
while ensuring the quality of investigations are not compromised (thisiincludes
considering views from stakeholders on how best to address the tigéliness concerns)

» build organisational resilience on capacity and ¢@pability (including IT capability) to
respond to a rapidly changing operating efivironment, and to ‘shocks’, such as a
major accident or natural disaster

» influence the transport system by, effectively sharing TAIC's insights and knowledge
with participants

+ explore modal trend analysis\and insight.shdring, in addition to case studies and the
publication of the Watchlisi!

Knowledge Transfer Systemrproject delivery

| expect TAIC to coptinueto work with'the Ministry of Transport (the Ministry) in
implementing its Digital Transformation Strategy and Knowledge Transfer System project.
This includes updating’the Ministry on the progress of the project, and ensuring the project
remains within thefinding @llecations provided.

Financial management

| expect TAIC to’continue to deliver its operations in an efficient and cost effective manner.

Working with others

| expect you/to work with others in the transport system to maximise the benefit that the
system and New Zealand derives from the insights and lessons from your investigations, in
particular to:

e continue to track and report how agencies and other participants have responded to
TAIC’s recommendations, and explore ways to better track the current progress on
those recommendations

¢ ensure effective communication with key stakeholders, including families and next-
of-kin, so that they are appropriately informed during the investigation process












relating to Positive and Safe Workplaces, Information Gathering and Public Trust,
Speaking Up, Conflicts of Interest, and Workforce Assurance

» the Government’s Expectations on Employment Relations in the State Sector,
issued by the Public Services Commission

» Cabinet office circular CO(19) 6 (Investment Management and Asset Performance in
the State Services), which includes the requirement for agencies to complete Risk
Profile Assessment and engage in the Gateway review process

o the All-of-Government ICT Operations Assurance Framework.

Additionally, | expect TAIC to ensure it adheres to the principles of opendata and proactively
provides what data and information it can publicly, as appropriate in agcordance with-the
government open data policies. | also encourage TAIC to consider the importance of data
security and the protection of assets and people, such as the usg’of the Government's
Protective Security Requirements framework.

Organisational culture

| expect the Board to lead and nurture an inclusive andéccepting culture within TAIC, which
respects and reflects the diversity of New Zealanders and the Government's expectations for
Employment Relations. This includes ensuring there, is'a zero tolerance approach to bullying
and harassment, and that TAIC has appropriate-palicies in plage, for managing staff
wellbeing.

Treaty of Waitangi

| expect Boards to lead and engurg that TAIC/supports the Crown in its relationships with
Maori under te Tiriti 0 Waitangi (tbe Treaty). This includes adhering to obligations under the
Treaty, engaging with Maori.as part of the,TAIC's work programme and also understanding
Maori perspectives on matters:

Board Governancé.and Performance \Evaluations

| expect the Board, to'undergo regular performance reviews to ensure it has the right
capability to'pérform as an effective governance body for TAIC. | expect an evaluation
procesg’is undertakeprannually, with external evaluations undertaken periodically unless
there have been significanit changes to your board or TAIC's responsibilities. | encourage
you to consider using an“independent facilitator as part of this evaluation process, and that
the evaluation is tdilored to the needs and state of the organisation and your Board at the
time (i.e. a full and, comprehensive independent evaluation is not expected annually, but it
should take place at least once every three years).

| also expeet Chairs to inform the Ministry of the outcome of the results of the evaluation,
including a summary of resuits. Should any performance issues arise as a result of those
evaluations, | expect Chairs and the individual directors affected to work to resolve those
issues. Members should also continue to professionally develop within their role and an
active culture of learning should be fostered within the Board.

Please note, the Ministry may seek to explore the process through which board evaluations
are undertaken as part of its regular monitoring programme, and may request further
information about evaluations in order to discharge their monitoring function.











